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1.0 GENERAL TOPICS  

1.1 Introduction  

This Final Record of Decision (ROD) contains the decisions of the Bonneville Power 

Administration (BPA), based on the record compiled in this rate proceeding, with respect to the 

adoption of power, transmission and ancillary services rates for the two-year rate period 

October 1, 2011, through September 30, 2013 (Fiscal Years (FY) 2012ï2013).  This Final ROD 

follows an evidentiary hearing, briefing, and oral argument before the BPA Administrator. 

 

The 2012 Wholesale Power and Transmission Rate Adjustment Proceeding (BP-12) establishes 

power and transmission rate schedules and General Rate Schedule Provisions (GRSPs) that 

replace existing rate schedules and GRSPs, which expire on September 30, 2011. 

 

This ROD presents the issues raised by parties in this proceeding, as stated in their briefs.  The 

ROD thoroughly describes the partiesô positions, and BPA Staffôs positions on the issues.  It then 

provides an evaluation of the positions and the Administratorôs decisions.  This ROD also tallies, 

summarizes, and responds to participant comments (section 5.1 for power and section 5.2 for 

transmission).  Participant comments were submitted during the public comment period, which 

ended February 18, 2011, for power-related comments and March 15, 2011, for transmission-

related comments. 

 

Parties filed briefs on exceptions to the Draft ROD, which was issued on June 14, 2011.  This 

Final ROD and BPAôs Final Proposal will be submitted with the rate case record to the Federal 

Energy Regulatory Commission (FERC or the Commission) no later than 60 days prior to 

October 1, 2011. 

1.1.1 Procedural History of this Rate Proceeding 

1.1.1.1 Issue Workshops 

For several months prior to the release of Staffôs Initial Proposal, BPA sponsored a series of 

workshops and technical conference calls on a variety of topics related to its power and 

transmission ratemaking.  These workshops and conference calls were held so BPA Staff and 

interested parties could develop a common understanding of the issues, generate ideas, and make 

rate proposals.  The workshops placed significant emphasis on Priority Firm Power (PF) rate 

design under the Tiered Rate Methodology (TRM) and generation inputs issues, including level 

of service for wind generators and new Ancillary and Control Area Services (ACS) for thermal 

generators.  The workshops also included discussion of all transmission issues and led to a partial 

settlement of transmission rates. 

 

Conducting the issue workshops prior to the development of the Initial Proposal enabled BPA 

Staff and interested parties to freely exchange ideas and comments relevant to rate issues without 

the constraints of the prohibition on ex parte communication that go into effect upon publication 

of the rate proposal in the Federal Register.  The ex parte prohibition for this rate proceeding 

went into effect on November 18, 2010, for power rate issues and the proposed ACS rate 
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schedule with the exception of the two required ancillary service rates, and December 16, 2010, 

for transmission rate issues, including the two required ancillary service rates.  The ex parte 

prohibition ends when BPA issues this Final ROD.  The Initial Proposal incorporated many of 

the ideas and proposals that were discussed in the workshops.  The workshops also culminated in 

a Partial Transmission Settlement Agreement (see ROD sections 1.1.1.3 and 4.1, and 

Appendix A). 

1.1.1.2 BP-12 Rate Proceeding 

Section 7(i) of the Pacific Northwest Electric Power Planning and Conservation Act, 

16 U.S.C. § 839e(i) (Northwest Power Act), requires that BPAôs rates be established according 

to specific procedures.  These procedures include, among other things, issuance of a notice in the 

Federal Register announcing the proposed rates; the opportunity for interested parties to submit 

written views, supporting information, questions, and arguments; and a decision by the 

Administrator based on the record.  This proceeding is governed by BPAôs rules for general rate 

proceedings contained in the Procedures Governing Bonneville Power Administration Rate 

Hearings, 51 Fed. Reg. 7611 (1986) (hereinafter, Procedures).  The Procedures implement the 

section 7(i) requirements. 

 

BPA functionally separated its power and transmission business lines in 1997.  From the time of 

the separation through the BPA-10 rate proceeding, BPA conducted separate power and 

transmission rate proceedings.  The BP-12 rate proceeding is a consolidated case that includes 

both power and transmission rates in a single docket. 

 

On November 18, 2010, BPA published in the Federal Register a Notice of ñFiscal Year 

(FY) 2012ï2013 Proposed Power Rate Adjustments Public Hearing and Opportunities for Public 

Review and Comment,ò 75 Fed. Reg. 70744 (2010).  On December 16, 2010, BPA published in 

the Federal Register a Notice of ñFiscal Year (FY) 2012ï2013 Proposed Transmission Rate 

Adjustments Public Hearing and Opportunities for Public Review and Comment,ò 

75 Fed. Reg. 78690 (2010).  The delay in filing the notice of the transmission rate adjustment 

was to allow additional time for parties to negotiate a partial settlement of the transmission rates 

(discussed in sections 1.1.1.3 and 4.1 and included in Appendix A).  Because of the large number 

of issues with respect to power rates, BPA could not delay the start of the proceeding and 

provide sufficient time to allow for a full discussion and analysis of the issues. The power rate-

related notice included the proposed ACS rate schedule with the exception of the two required 

ancillary services.  These two ancillary services are included in the Partial Transmission 

Settlement Agreement. 

 

On November 9, 2010, BPA held a scheduling conference to discuss a procedural schedule for 

the power rates portion of the case and draft procedural orders.  On December 14, 2011, BPA 

held a second scheduling conference to discuss the same topics for the transmission rates portion 

of the case.  BPAôs BP-12 rate proceeding began with a prehearing conference on November 19, 

2010, for power and December 17, 2010, for transmission.  Soon after the prehearing 

conferences, the Hearing Officer issued orders establishing the schedules for this rate 
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proceeding, special rules of practice, data request procedures, and general acronyms, and granted 

petitions to intervene. 

 

BPA Staffôs Initial Proposals, filed on November 19, 2010, for power and December 17, 2010, 

for transmission, is supported by Staffôs initial studies and written testimony.  Clarification of the 

Initial Proposals took place on December 6ï8 and 10, 2010, for power and on January 4ï7, 2011, 

for transmission.  The parties filed their direct testimony and statements of counsel on 

January 21, 2011, for power and February 15, 2011, for transmission.  Clarification of partiesô 

testimony took place February 1, 2011, for power and February 23, 2011, for transmission.  BPA 

and parties filed rebuttal testimony on March 8, 2011, for power and March 15, 2011, for 

transmission.  Clarification of the rebuttal testimony took place March 10 and 11, 2011, for 

power and March 21, 2011, for transmission.  Parties filed surrebuttal testimony on March 23, 

2011.  Cross-examination for power occurred on March 28, 2011.  BPA and the parties waived 

cross-examination for transmission. 

 

The parties filed their initial briefs on May 2, 2011.  Oral argument before the Administrator 

took place on May 12.  The Draft Record of Decision was issued June 14, 2011.  Briefs on 

exceptions were filed June 24. 

 

At times, certain parties to this proceeding chose to consolidate  for the purpose of filing 

testimony or submitting a brief on one or more issues.  See BP-12-HOO-02.  The rate case clerks 

assigned each consolidated group of parties (joint party) an alphanumeric designation (e.g., JP01, 

JP02, JP03).  For convenience, a list of the joint parties appears in the list of Party Abbreviations 

and Joint Party Designation Codes that is included at the beginning of this ROD. 

 

BPA received nine written comments submitted during the participant
1
 comment periods, which 

began with the publication of the notices in the Federal Register on November 18, 2010, for 

power and December 16, 2010, for transmission.  Close of participant comments was February 

18, 2011, for power and March 15, 2011, for transmission.  The participant comments are part of 

the record upon which the Administrator bases his decisions.  Comments relevant to power and 

transmission rates are summarized and addressed separately in ROD Chapter 5.  Participant 

comments may be viewed at BPAôs Web site under ñPublic Involvement.ò 

 

The power rates portion of this rate proceeding addresses all power rates issues, including the 

calculation and pricing of capacity reserves for ancillary and control area services (regulating 

reserves, operating reserves, and balancing reserves).  The power rates portion also includes 

other generation inputs and inter-business line topics, including synchronous condensing, 

generation dropping, redispatch expense, energy and generation imbalance revenue, 

segmentation of U.S. Army Corps of Engineers and U.S. Bureau of Reclamation transmission 

facilities, and station service.  Also included is the rate design and ACS rate schedule and 

                                                 
1
   For interested persons who are not eligible or do not wish to become parties to the formal evidentiary hearings, 

BPAôs Procedures provide opportunities to participate in the ratemaking process through submission of comments 

as a ñparticipant.ò  See section 1010.5 of BPAôs Procedures.  No party may submit comments as a participant, and 

comments so submitted will not be included in the record.  BP-12-HOO-02. 
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relevant GRSPs for all ancillary and control area services with the exception of the two required 

ancillary services. 

 

Except for the generation inputs issues and subset of ACS rates listed above that are included in 

the power rates portion of this rate proceeding, the transmission rates portion includes all 

transmission rates issues. 

1.1.1.3 Partial Transmission Settlement Agreement 

As noted above, prior to the start of the BP-12 rate proceeding BPA held technical workshops 

and conference calls to discuss potential rate issues with interested parties.  On March 3, 2010, 

BPA held the first workshop for the joint rate proceeding.  BPA held its first workshop on 

transmission issues on April 14, 2010.  During several of the workshops, BPA Transmission 

Services and the parties discussed the possibility of settlement of most transmission rates issues. 

 

At the September 15, 2010, workshop BPA discussed proposed rate levels for the FY 2012ï2013 

rate period as part of a proposed settlement of the transmission portion of the rate case.  BPA 

held several more workshops to discuss settlement and circulated several draft settlement 

agreements.  Bermejo et al., BP-12-E-BPA-35, at 2.  BPA posted the final Partial Transmission 

Settlement Agreement on December 7, 2010, and asked parties to respond by December 8, 2010, 

as to whether they intended to sign the settlement agreement or otherwise agree not to contest it. 

 

The partial settlement included all transmission rates except for the Montana Intertie (IM), 

Eastern Intertie (IE), and Townsend-Garrison Transmission (TGT) rates.  The settlement also 

included rates for two ancillary services: (1) Scheduling, System Control, and Dispatch Service 

and (2) Reactive Supply and Voltage Control from Generation Sources Service.  It did not 

include the rates for the remaining ancillary services or for control area services. 

 

All parties except one agreed to either sign the Partial Transmission Settlement Agreement or not 

contest it. The Hearing Officer set a date of January 4, 2011, for parties that had not signed the 

Partial Transmission Settlement Agreement to object to the settlement or waive their rights to do 

so.  Only one party preserved its right to object to the partial settlement.  Therefore, BPA signed 

the Partial Transmission Settlement Agreement, which formed the basis of its Initial Proposal for 

transmission rates.  The Partial Transmission Settlement Agreement is attached as Appendix A.  

A list of parties that signed the agreement is attached to the agreement. 

 

The party that preserved its right to object to the settlement did not file testimony challenging 

any aspect of the rates included in the settlement agreement.  Under the settlement agreement, 

the IM, IE, and TGT rates were established in a contested process in this rate case.  Therefore, 

interested parties filed testimony on these issues. 

1.1.1.4 Waiver of Issues by Failure to Raise in Briefs 

Pursuant to section 1010.13(b) of the Procedures, arguments not raised in partiesô briefs are 

deemed to be waived.  Under this provision, a partyôs brief must specifically address the legal or 
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factual dispute at issue.  Blanket statements that seek to preserve every issue raised in testimony 

will not preserve the matter at issue. 

 

However, a party need only raise an issue in either its initial brief or its brief on exceptions.  

While a party may wish to reassert an issue for other reasons, the party need not reassert an issue 

in its brief on exceptions in order to avoid waiving the issue.  All arguments raised by a party in 

its initial brief shall be deemed to have been raised in the partyôs brief on exceptions.  

BP-12-HOO-02. 

1.1.2 Legal Guidelines Governing Establishment of Rates 

1.1.2.1 Statutory Guidelines 

Section 7(a)(1) of the Northwest Power Act directs the Administrator to establish, and 

periodically review and revise, rates for the sale and disposition of electric energy and capacity 

and for the transmission of non-Federal power.  16 U.S.C. § 839e(a)(1).  Rates are to be set to 

recover, in accordance with sound business principles, the costs associated with the acquisition, 

conservation, and transmission of electric power, including the amortization of the Federal 

investment in the Federal Columbia River Power System (FCRPS) (including irrigation costs 

required to be paid by power revenues) over a reasonable period of years.  Id.  Section 7 of the 

Northwest Power Act also contains rate directives describing how rates for individual customer 

groups are to be derived. 

 

Section 7(a)(1) of the Northwest Power Act reaffirms the applicability of section 5 of the Flood 

Control Act of 1944 (Flood Control Act), which directs that rate schedules should encourage the 

most widespread use of power at the lowest possible rates to consumers consistent with sound 

business principles.  16 U.S.C. § 825s.  Section 5 of the Flood Control Act provides that rate 

schedules should be drawn having regard to the recovery of the cost of producing and 

transmitting electric energy, including the amortization of the Federal investment over a 

reasonable number of years.  Id. 

 

Section 7(a)(1) of the Northwest Power Act also reaffirms the applicability of sections 9 and 10 

of the Federal Columbia River Transmission System Act of 1974, 16 U.S.C. § 838 (Transmission 

System Act), which contains requirements similar to those of the Flood Control Act.  Section 9 

of the Transmission System Act, 16 U.S.C. § 838g, provides that rates shall be established 

(1) with a view to encouraging the widest possible diversified use of electric power at the lowest 

possible rates to consumers consistent with sound business principles; (2) with regard to the 

recovery of the cost of producing and transmitting electric power, including amortization of the 

capital investment allocated to power over a reasonable period of years; and (3) at levels that 

produce such additional revenues as may be required to pay, when due, the principal, premiums, 

discounts, expenses, and interest in connection with bonds issued under the Transmission System 

Act.  Section 10 of the Transmission System Act, 16 U.S.C. § 838h, allows for uniform rates and 

specifies that the costs of the Federal transmission system be equitably allocated between Federal 

and non-Federal power utilizing the system. 
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1.1.2.2 The Broad Ratemaking Discretion Vested In the Administrator 

The Administrator has broad discretion to interpret and implement statutory directives applicable 

to ratemaking.  These directives focus on cost recovery and do not restrict the Administrator to 

any particular rate design methodology or theory.  See Pacific Power & Light v. Duncan, 

499 F. Supp. 672 (D.C. Or. 1980); accord City of Santa Clara v. Andrus, 572 F.2d 660, 

668 (9th
 
Cir. 1978) (ñwidest possible useò standard is so broad as to permit ñthe exercise of the 

widest administrative discretionò); ElectriCities of North Carolina v. Southeastern Power 

Admin., 774 F.2d 1262, 1266 (4th Cir. 1985). 

 

The United States Court of Appeals for the Ninth Circuit (Ninth Circuit or Court) has recognized 

the Administratorôs ratemaking discretion.  Central Lincoln Peoplesô Utility District v. Johnson, 

735 F.2d 1101, 1120-29 (9th Cir. 1984) (ñBecause BPA helped draft and must administer the 

Northwest Power Act, we give substantial deference to BPAôs statutory interpretationò); 

PacifiCorp v. FERC, 795 F.2d 816, 821 (9th Cir. 1986) (ñBPAôs interpretation is entitled to great 

deference and must be upheld unless it is unreasonableò); Atlantic Richfield Co. v. Bonneville 

Power Admin., 818 F.2d 701, 705 (9th Cir. 1987) (BPAôs rate determination upheld as a 

ñreasonable decision in light of economic realitiesò); Department of Water and Power of the City 

of Los Angeles v. Bonneville Power Admin., 759 F.2d 684, 690 (9th Cir. 1985) (ñInsofar as 

agency action is the result of its interpretation of its organic statutes, the agencyôs interpretation 

is to be given great weightò); Public Power Council v. Bonneville Power Admin. 442 F.3d 1204, 

1211 (9th Cir. 2006) (ñ[The GRSPs] are entirely bound up with BPAôs rate making 

responsibilities, and we owe deference to the BPA in that areaò).  The Supreme Court of the 

United States has also recognized the Administratorôs ratemaking discretion.  Aluminum 

Company of America v. Central Lincoln Peoplesô Utility District, 467 U.S. 380, 389 (1984) 

(ñThe Administratorôs interpretation of the Regional Act is to be given great weight.ò). 

1.1.3 Federal Energy Regulatory Commission Confirmation and Approval of Rates 

BPAôs rates become effective upon confirmation and approval by the Commission.  

16 U.S.C. Ä839e(a)(2) and (k).  The Commissionôs review is appellate in nature, based on the 

record developed by the Administrator.  United States Department of EnergyðBonneville Power 

Admin., 13 FERC ¶ 61,157, 61,339 (1980).  The Commission may not modify rates proposed by 

the Administrator but may only confirm, reject, or remand them.  United States Department of 

EnergyðBonneville Power Admin., 23 FERC ¶ 61,378, 61,801 (1983).  Pursuant to 

section 7(i)(6) of the Northwest Power Act, 16 U.S.C. §839e(i)(6), the Commission has 

promulgated rules establishing procedures for the approval of BPA rates.  18 C.F.R. Part 300 

(1997). 

1.1.3.1 Standard of Commission Review 

The Commission reviews BPA rates under the Northwest Power Act to determine whether they 

(1)  are sufficient to ensure repayment of the Federal investment in the FCRPS over a reasonable 

number of years after first meeting BPAôs other costs; and (2) are based on BPAôs total system 

costs.  With respect to transmission rates, Commission review includes an additional 

requirement: to ensure that the rates equitably allocate the cost of the Federal transmission 
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system between Federal and non-Federal power using the system.  16 U.S.C. § 839e(a)(2).  

See United States Department of EnergyðBonneville Power Admin, 39 FERC ¶ 61,078, 61,206 

(1987).  The limited Commission review of rates permits the Administrator substantial discretion 

in the design of rates and the allocation of power costs, neither of which is subject to 

Commission jurisdiction.  Central Lincoln Peoplesô Utility District v. Johnson, 735 F.2d 1101, 

1115 (9th Cir. 1984). 

1.2 Related Processes 

This section includes discussion of processes separate and distinct from this rate proceeding that 

provide information and policy context to the BP-12 rate proceeding, including the Integrated 

Program Review, the Tiered Rate Methodology and the TRM Change Process, the Average 

System Cost Methodology (ASCM) process, and the 2012 Residential Exchange Program 

(REP-12) 7(i) proceeding.  Issues related to those processes are outside the scope of the BP-12 

7(i) proceeding.  75 Fed. Reg. 70744, 70745 (2010); 75 Fed. Reg. 78690, 78692 (2010). 

1.2.1 Integrated Program Review 

Since 1986, BPA has conducted a public review of planned spending levels used in the 

development of rates in a process separate from the rate proceeding.  The IPR process provides 

persons interested in BPAôs program levels an opportunity to review and provide comment on all 

of BPAôs expense and capital spending level estimates prior to the use of those estimates in 

setting rates.  BPA began the most recent IPR public process in May 2010 as a consolidated 

program-level review of the planned expenses that would be included in setting power and 

transmission rates in the BP-12 rate proceeding.  Between May and September 2010, BPA held 

19 technical workshops and two meetings with utility general managers.  The workshops and 

meetings provided opportunities to review and discuss power, transmission, and agency services 

programs and included detailed review of asset strategies and associated program spending 

levels. 

 

BPA reviewed and considered the comments on FY 2012ï2013 program spending levels that 

BPA received during this public process when making spending level decisions leading up to the 

BP-12 Initial Proposal.  On October 27, 2010, BPA issued the Final Close-Out Letter and 

2010 IPR Final Close-Out Report, which summarized the comments and stated BPAôs responses 

to comments.  These documents are available on BPAôs Web site.  In the Letter and Report BPA 

presented the program-level cost estimates that would be used in the BP-12 Initial Proposal.  The 

IPR resulted in cost reductions from the spending levels proposed at the start of the IPR.  For the 

2012 rate period, the cost reductions amounted to $142 million annually for each of the two 

fiscal years, FY 2012 and FY 2013.  For further information on the IPR, see the BPA Web site at 

http://www.bpa.gov/corporate/finance/IBR/IPR/. 

 

As noted in the Federal Register notices that BPA published for the BP-12 rate proceeding, the 

IPR process is separate from the rate proceeding.  75 Fed. Reg. 70744, 70745 (2010); 

75 Fed. Reg. 78690, 78692 (2010).  Cost levels were developed and finalized in the IPR process 

and thus are not at issue in the rate proceeding.  Homenick et al., BP-12-E-BPA-13, at 2. 
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1.2.2 Tiered Rate Methodology 

The TRM, adopted in November 2008 and revised in September 2009, is a 17-year methodology 

that is intended to ensure a long-term PF Public rate design structure that coincides with new 

power sales contracts under which service begins October 2011.  See TRM ROD, TRM-12-A-01 

(November 2008); TRM Supplemental ROD, TRM-12S-A-02 (September 2009); and TRM, 

BP-12-A-03 (July 2011).  Two key features of the TRM are (1) customers that choose to have 

BPA serve their load growth will pay the incremental costs of serving that load growth; and 

(2) the PF Public rate design.  Bliven et al., BP-12-E-BPA-11, at 2-4.  The TRM remains in 

effect through FY 2028 and applies to rates established pursuant to section 7 of the Northwest 

Power Act.  The BP-12 rate proceeding is the first rate case in which the TRM is being 

implemented. 

 

The TRM sets forth a process to make changes to the TRM, including corrections for unintended 

consequences.  Prior to the BP-12 rate proceeding, BPA and customers identified five 

unintended consequences and followed the TRM process to allow those changes to be proposed 

in the BP-12 rate proceeding.  The process and proposed changes are discussed in section 2.2.  

The Administrator has decided to adopt the technical corrections to the TRM that have been 

proposed and evaluated in the BP-12 proceeding.  The TRM as revised in the BP-12 proceeding 

is incorporated in the BP-12 Final Proposal as BP-12-A-03. 

1.2.2.1 Contract High Water Mark (CHWM) Process 

The CHWM establishes the initial basis for each PF Public rate customer to purchase at Tier 1 

rates.  Each customerôs CHWM was calculated in the FY 2011 CHWM Process, as described in 

the TRM.  BPA-12-A-03, section 4.1.  CHWMs are based on the Tier 1 System Firm Critical 

Output (T1SFCO) and the customerôs FY 2010 measured load, which may be adjusted to 

account for load temporarily lost and for conservation achievements.  The CHWM Process was 

conducted in the spring of 2011, with final CHWMs issued May 19, 2011. 

1.2.2.2 Rate Period High Water Marks (RHWMs) 

Analogous to CHWMs, Rate Period High Water Marks define a customerôs eligibility to 

purchase at PF Public Tier 1 rates for the applicable rate period.  Each customerôs RHWM is 

based on the customerôs CHWM scaled to periodic determinations of the RHWM Tier 1 System 

Capability.  RHWMs are established outside of the rate case in the RHWM Process prior to each 

rate case beginning with the BP-14 rate case.  TRM, BPA-12-A-03, section 4.2.  For the 

FY 2012ï2013 rate period, each customerôs CHWM is used as its RHWM.  Id.  The CHWM for 

Jefferson County Public Utility District (PUD), a new public customer, will not be finalized in 

time to be included in the BP-12 Final Proposal.  Therefore, the best available forecast of 

Jefferson County PUDôs CHWM is being used as its FY 2012ï2013 RHWM for purposes of 

setting the BP-12 rates.  Booth et al., BP-12-E-BPA-12, at 14.  See section 2.6 for further 

discussion.  Once it is developed, if Jefferson County PUDôs CHWM is different from the one 

used to set BP-12 rates, Jefferson County PUDôs Tier 1 Cost Allocator (TOCA) will be updated 

based on Jefferson County PUDôs RHWM for the FY 2012ï2013 rate period divided by the sum 



 

 

BP-12-A-02 

Chapter 1.0 ï General Topics 

9 

of RHWMs used to set BP-12 rates; its Contract Demand Quantity (CDQ) will be appropriately 

updated as well. 

1.2.3 The REP-12 Proceeding 

The Residential Exchange Program (REP) is a statutory power exchange established by 

section 5(c) of the Northwest Power Act.  Currently, litigation is pending in the U.S. Court of 

Appeals for the Ninth Circuit on issues related to BPAôs establishment of its power rates and 

BPAôs implementation of the Residential Exchange Program from FY 2002 to the present.  This 

litigation creates significant uncertainty for BPA and its customers regarding both retrospective 

and prospective wholesale power rate levels and REP benefits. 

 

BPA conducted the 2012 Residential Exchange Program Settlement Agreement Proceeding 

(REP-12) to review the terms and conditions of a proposed 27-year settlement of issues 

regarding the implementation of the Residential Exchange Program.  75 Fed. Reg. 78694 (2010).  

The REP-12 proceeding reviewed and evaluated the 2012 REP Settlement Agreement 

(Settlement).  The Settlement has been adopted by the Administrator, and thus BPA calculates 

relevant elements of power rates for FY 2012ï2013 pursuant to the terms of the Settlement. 

 

Matters within the scope of the REP-12 proceeding include the following: 

1. Proposed 2012 REP Settlement 

2. Section 7(b)(2) Rate Test Implementation 

3. Section 7(b)(3) Surcharge Implementation 

4. Lookback Assumptions 

5. ASC forecasts for FY 2014ï2032, except for challenges to the Final ASCs, which are 

reserved to the Final ASC Reports for FY 2012ï2013 

75 Fed. Reg. 78694, 78696 (2010).  The above-listed items thus are outside the scope of the 

BP-12 rate proceeding. 

1.2.4 Average System Cost Methodology and Review Process 

The ASC is the unit cost of a utilityôs allowable generation and transmission system as 

determined pursuant to the 2008 Average System Cost Methodology, an administrative rule 

developed by BPA in consultation with its customers and other stakeholders.  See 16 U.S.C. 

§ 839c(c)(7); see also 18 C.F.R.§ 301.1ï301.9.  On September 4, 2009, the Commission granted 

final approval of BPAôs 2008 ASC Methodology.  The 2008 ASCM is not subject to challenge 

or review in a section 7(i) proceeding. 

 

BPA reviews utility ASCs in a separate administrative process conducted under the procedural 

terms and conditions prescribed by the 2008 ASC Methodology.  Once the ASC Review 

Processes are complete, BPA publishes an ASC Report for each utility, which establishes each 

utilityôs final ASC.  The final ASCs are used to calculate the utilitiesô REP benefits for the term 

of the ASC Exchange Period, which coincides with BPAôs FY 2012ï2013 rate period.  Utilitiesô 
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ASCs are used as an input to estimate REP costs for purposes of setting rates.  The final ASCs 

have been incorporated into the determination of the BP-12 rates. 

1.2.5 Wind Topics 

The integration of Variable Energy Resources (VERs) into BPAôs balancing authority area is an 

important initiative and is leading to significant changes in operations and business practices.  

BPA is working with customers to solve the issues arising from the integration of a significant 

amount of VERs in several ongoing processes related to the Ancillary and Control Area Services 

(ACS) rates. BPA is addressing these non-rate operational and business practice issues so they 

may be discussed and resolved.  In addition, BPA is engaged in other processes with its 

customers, such as the discussion on BPAôs reciprocity status, that are not specifically about the 

integration of VERs but relate to the process and issues that are being addressed in the rate 

proceeding.  All these processes are described below. 

1.2.5.1 Wind Integration Team Initiatives  

As part of the WI-09 Settlement, BPA assembled an internal cross-agency Wind Integration 

Team (WIT) to explore technical solutions to address the challenge of balancing loads and 

resources to preserve system reliability while accommodating the rapid development of wind 

energy in the BPA balancing authority.  The mission of the WIT is to clearly define and execute 

a plan for integrating wind generation in a manner that allows for the continued highly reliable 

operation of the Federal power and transmission system at the lowest cost consistent with sound 

business and operations practices. 

 

One of the first accomplishments of the WIT was the development of operational and reliability 

protocols designed to maintain system reliability when wind variability exhausts the incremental 

(inc) and decremental (dec) balancing reserve capacity established on a planning basis.  BPA 

codified the protocols in Dispatcher Standing Order 216 (DSO 216) in October 2009. 

 

In addition, the BPA Wind Integration Team has worked on a set of specific initiatives designed 

to address the broader operational challenges associated with wind integration.  These initiatives 

are designed to make better use of the existing system through improved wind forecasting and 

more flexible scheduling arrangements, to use dynamic scheduling to transfer some of the wind 

variability off the BPA system, and to bring new resources (especially the regionôs thermal 

generators and demand-side resources) into the marketplace for balancing services.  Over time, 

these initiatives are intended to reduce dependence on the Federal hydro system for balancing 

services and dampen the increase in the wind integration cost curve.  These initiatives are: 

1. Dynamic transfer capability (DTC):   Development of a methodology for determining 

dynamic transfer limits and application of that methodology to nine transmission paths 

was completed by February 2009.  BPA and customers collaboratively developed and 

implemented a process to allocate and award the DTC to requesting utilities.  That 

process resulted in new DTC offers, awards and Dynamic Transfer Operating 

Agreements that are now in effect. 
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2. Forecasting, state awareness tools:  BPA installed 14 anemometers by September 2009 

and made the data available to the public, and BPA has developed and deployed an in-

house wind forecasting system.  BPA also has applied for patents for its new wind 

displays now available to BPA and wind project operators on BPAôs Integrated 

Curtailment and Redispatch System or iCRS (pronounced Icarus). 

3. Intra -hour scheduling:  In the fall of 2009 BPA developed a business practice and tools 

to allow half-hour scheduling of wind generation in excess of the associated schedule.  

Intra-hour scheduling began December 1, 2009.  The pilot was evaluated and deemed a 

success in March 2010 and has been extended indefinitely.  The scope of the pilot was 

expanded in June 2011. 

4. California Independent System Operator (CISO) Intra-hour Scheduling Pilot:  The 

purpose of the CISO Intra-Hour Scheduling Pilot is to expand the reach of intra-hour 

scheduling into California and to leverage its balancing resources to aid in Northwest 

wind integration.  Participating wind plant operators within the BPA balancing authority 

area will, on an intra-hour basis, schedule the output of the wind plants to the CISO.  The 

CISO pilot is scheduled to begin in October 2011. 

5. Customer-supplied generation imbalance:  BPA invited participation in this pilot in 

2009 and developed a generation imbalance business practice in June 2010.  The pilot 

launched ahead of schedule on September 1, 2010, and continues into the BP-12 rate 

period. 

6. Third -party supply purchased:  BPA purchased 75 MW of generation imbalance 

reserves for September through November 2010 from a Calpine Corporation natural-gas 

fired generator located in BPAôs balancing authority area. 

7. Intra -Hour Transaction Accelerator Project (ITAP):  The purpose of the ITAP is to 

develop systems and processes to enable the BPA Power Services purchasing/selling 

entity to buy and sell power within the operating hour and hourly through the Open 

Access Transmission Tariff (OATT) WebExchange system. 

1.2.5.2 Reciprocity 

As a Federal power marketing administration, BPA is not subject to Federal Energy Regulatory 

Commission jurisdiction or to the standards that apply to ñpublic utilitiesò under the Federal 

Power Act.  Non-jurisdictional entities, including BPA, can voluntarily file an OATT with the 

Commission to confirm that the tariffôs terms and conditions substantially conform or are 

superior to the Commissionôs national model.  This is called seeking ñreciprocityò status. 

 

BPA last filed its OATT with the Commission seeking reciprocity status in October 2008.  In 

July 2009, the Commission denied BPA reciprocity subject to the agency making certain 

additions to and clarifications of its tariff.  BPA filed a request for rehearing, stating that the 

agency might ask the Commission to convene a conference to discuss the rehearing and other 

issues regarding reciprocity.  In January 2011, BPA filed a request that the Commission rule on 

its request for rehearing without convening a conference.  In April 2011, the Commission issued 
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an order denying rehearing and reiterating that to satisfy reciprocity requirements, BPA must 

revise its OATT as specified in the Commissionôs July 2009 order. 

 

BPA has examined the issues the Commission raised in its ruling, as well as broader issues 

related to BPAôs OATT.  In February 2011, BPA initiated a series of workshops with customers 

and stakeholders to discuss these tariff issues.  The workshops are expected to continue over the 

next several months, after which BPA will determine whether to continue to seek reciprocity 

status and how it wishes to amend its OATT. 

1.2.5.3 Northwest Power Pool Definition of Contingency Reserve Qualifying Event 

The Northwest Power Pool (NWPP) includes all the balancing authorities in the Northwest.  One 

of the primary purposes of the NWPP is to maintain the contingency reserve sharing agreement 

between the members, which allows the members to call on the shared contingency reserves 

when one of the members has a qualifying event and has exhausted its own contingency reserves.  

The reserve sharing program allows all members to hold fewer contingency reserves than if they 

were not members of the NWPP. 

 

Since late 2009 there have been ongoing discussions between the NWPP members regarding 

expansion of the definition of qualifying contingency events.  These are the specified events 

under which a member can deploy its own contingency reserves and then call on the other 

members to provide additional contingency reserves if the member has exhausted its contingency 

reserves.  One of the events that has been under discussion is significant drops in wind 

generation or wind tail events.  Under the current contingency reserve sharing agreement, 

generation loss due to lack of fuel is not a qualifying event for which contingency reserves can 

be deployed.  In early 2010 some NWPP members proposed a pilot project that would have 

recognized some amount of loss of wind generation as a qualifying contingency event.  This 

proposal was not adopted, but the NWPP membership agreed to continue working on this issue.  

This issue is still being debated among the NWPP members.  The eventual outcome of this 

debate is related to several rate issues that are addressed in Chapter 3. 

1.2.5.4 BPA E-Tagging Requirements for VERs in BPAôs Balancing Authority Area 

When the amount of balancing reserve capacity BPA has deployed reaches 90 percent of the 

amount BPA has forecast in its rate proceeding that it will maintain, BPA issues a DSO 216 

order, which either directs the wind generators to limit their output in a dec event or cuts a 

portion of the wind generatorsô schedule to a set amount above the actual level of generation in 

an inc event.  The result of a DSO 216 inc curtailment is that a schedule is cut back during the 

hour and the load serving entity receiving that schedule must make some adjustment to make up 

for the schedule cut. 

 

Most of the transmission schedulesô e-Tags for the wind generation have classified the energy as 

firm energy.  Some entities have questioned whether wind generation that is occasionally subject 

to DSO 216 should be classified as firm energy.  BPA has had an ongoing public process 

attempting to resolve this debate and to decide whether BPA will impose special e-Tagging rules 

for wind generation that is subject to DSO 216 curtailments.  BPA held meetings and took public 
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comment on this issue in the spring and summer of 2010, but did not indicate a decision until the 

public meeting held on June 10, 2011.  BPA informed participants in the June 10 meeting that 

BPA will continue to use DSO 216 to limit the amount of balancing reserve capacity BPA 

deploys, but BPA will not be implementing specific rules regarding the appropriate energy 

product code used on e-Tags for wind located in the BPA balancing authority area.  Rather, the 

determination of the appropriate energy product code used on an e-Tag will be left to the buyer, 

seller, and receiving balancing authority.  BPA stated that the effective date for this policy will 

be October 1, 2011. 

1.2.5.5 Transmission Business Practices 

BPA will develop several new business practices to implement new or revised Ancillary and 

Control Area Services.  New business practices will include Variable Energy Resource 

Balancing Service (VERBS) Supplemental Service and Dispatchable Energy Resource 

Balancing Service (DERBS).  The specific content of these new business practices will be 

developed in consultation with customers, and the service parameters for the referenced services 

will be defined in the business practices. 

 

BPA will also modify several existing business practices.  The Scheduling Business Practice or 

the Intra-hour Scheduling Pilot Business Practices will be modified to include requirements for 

Committed Intra-Hour Scheduling.  Generator Imbalance Service and Energy Imbalance Service 

Business Practices will be modified to reflect changes to Persistent Deviation metrics in the 

FY 2012ï2013 rate schedules. 

1.2.5.6 Commission VER Integration Notice of Proposed Rule Making 

The Commission issued a VER Integration Notice of Inquiry on January 21, 2010, which posed 

several questions regarding many aspects of VER integration and the interrelationship of VERs 

to the existing tariff and market mechanisms.  BPA and several other parties to this rate 

proceeding provided responsive comments to the Commission.  The Commission issued the 

VER Integration Notice of Proposed Rulemaking (VER NOPR) on November 18, 2010.  In the 

VER NOPR the Commission proposed that all jurisdictional utilities provide 15-minute 

scheduling, use VER power production forecasts, and establish a new rate schedule for 

regulation provided to generators.  BPA and several parties to this rate proceeding filed 

additional comments on the VER NOPR on March 2, 2011, expressing a wide range of opinions 

regarding the proposed reforms.  The Commission has not yet taken further action on the 

proposed rule. 

1.2.5.7 Environmental Redispatch 

In June 2010, BPA experienced an extreme high water/high generation event that made it very 

difficult to maintain load-generation balance and manage river flows without violating certain 

Clean Water Act requirements.  Such requirements limit the amount of voluntary spill at FCRPS 

resources to protect fish listed under the Endangered Species Act from gas bubble trauma due to 

nitrogen gas saturation.  Following the June 2010 event BPA began an evaluation process to 

determine how to manage such events in the future.  During the June 2010 event, BPA offered to 
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offset other generation in the region with zero-cost power from the FCRPS, because, compared 

to spilling water, water run through turbines results in reduced nitrogen gas supersaturation.  

During past high water events, most generators in the region had accepted this displacement 

when BPA offered low-cost or free FCRPS power.  This did not occur during the June 2010 

event, because some wind generators receive production tax credits and renewable energy credit 

for every megawatthour they generate, and thus they had no economic incentive to limit their 

generation output when BPA faced an extreme high water event. 

 

BPAôs evaluation led to a public process that investigated several possible solutions to evaluate 

the excess generation problems caused by high water events.  As a result of this public process 

and BPAôs internal assessment of the hydro operations during high water events and the 

requirements of the Clean Water Act and other laws, BPA issued a Draft ROD on February 18, 

2011, detailing its proposed Environmental Redispatch and Negative Pricing policies and 

requested public comment on the Draft ROD.  BPA received 41 comments on the Draft ROD 

both in support of and against BPAôs proposals.  On May 13, 2011, BPA responded to comments 

and issued the Interim Environmental Redispatch and Negative Pricing Policies Final Record of 

Decision.  BPAôs Environmental Redispatch and Negative Pricing policies for handling high 

water events call for taking all measures, short of paying negative prices, to find load and reduce 

spill at FCRPS projects, followed by redispatching all thermal generators down to their minimum 

generation levels necessary to maintain reliable operations.  Once these measures are taken, BPA 

will redispatch wind generators by ordering the wind generator to decrease generation while 

BPA supplies replacement power from the FCRPS at zero cost for the wind schedules. 

1.3 Procedural Issues 

This section of the ROD presents BPAôs responses to the procedural issues raised by parties in 

their briefs.  Procedural issues are matters raised by parties that involve BPAôs adherence to the 

procedural requirements of a section 7(i) proceeding and other due process directives. 

1.3.1 Development of the Dispatchable Energy Resource Balancing Service Rate 

Several parties argue that BPA should not adopt a DERBS rate in this rate proceeding because 

they had insufficient time and opportunities to comment on the BPA Staffôs revised DERBS rate 

proposal.  BPA addresses these procedural arguments in section 3.4.1.1 below. 

1.3.2 Prior Notice of Rate Proposal 

JP02 expressed a concern that Staff should have provided parties with an opportunity to review 

and discuss the inclusion of Balancing Augmentation, Transmission Losses, and Unused RHWM 

as line items in the Non-Slice Cost Pool before including them in BPAôs Initial Proposal.  

JP02 Br., BP-12-B-JP02-01, at 16.  Because these matters were not discovered until late in the 

process of developing the Initial Proposal, there was not sufficient time to discuss these matters 

with interested parties as is the typical practice.  While BPA Staff view the pre-rate case 

workshops as a valuable tool to help shape the Initial Proposal, there is no legal obligation to 

engage in these pre-rate case discussions.  JP02 and all the other parties to the proceeding had the 

opportunity to discuss the proposed additions to the Non-Slice Cost Pool during the rate 
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proceeding.  JP02 did not find the additions contrary to the TRM and did not raise any objection 

to the proposal itself, only the process. 

1.3.3 Planned Net Revenues for Risk (PNRR) and Cost Recovery Adjustment Clause 

(CRAC) Thresholds for Final Proposal 

Issue 1.3.3.1 
 

Whether, as part of the development of final power rates, BPA is prohibited from updating any of 

the financial assumptions regarding the current fiscal year made in the Initial Proposal and 

therefore cannot adjust the CRAC threshold or add PNRR to the revenue requirement in order to 

maintain a 95 percent Treasury Payment Probability (TPP) in the Final Proposal. 

 

Partiesô Positions 

JP05 notes that in the Initial Proposal, Staff explains that, as part of the updates for studies for 

the Final Proposal, if BPAôs finances for FY 2011 were especially bad, BPA might add PNRR to 

the revenue requirement or adjust the CRAC threshold in order to maintain a 95 percent TPP.  

JP05 Br., BP-12-B-JP05-01, at 8.  JP05 states ñeven after proposing a óDay 1 CRACô with a 

substantial chance of triggering, BPA seeks to give itself discretion to impose an additional rate 

increase over and above the CRAC through increased PNRR and a high threshold for the 

CRAC.ò  Id.  JP05 concludes ñBPAôs discretion to óupdate the numbersô should not be 

completely devoid of any substantive or procedural limitations.  The process by which BPA has 

proposed a 99% TPP in this rate period already incorporates the possibility that BPA may have a 

bad year financially in FY 2011.ò  Id.  JP05 contends that this ability to update the CRAC 

threshold or add PNRR without meaningful oversight and review is inconsistent with the 

provisions of section 7(i) of the Northwest Power Act.  Id.  JP05 suggests that Staff withdraw its 

proposal to add PNRR or adjust the CRAC threshold absent complying with the provisions of 

section 7(i).  Id. at 8-9. 

 

JP05 contends, ñwe are not suggesting that BPA conduct an additional Section 7(i) proceeding to 

make an adjustment to the CRAC threshold or add PNRR to the revenue requirement in order to 

maintain a 95 percent TPP.  Rather, we are suggesting that it is inappropriate for BPA to make 

any change to the parameters of the CRAC and PNRR solely based upon how BPA performs 

financially during the year leading up to the rate period (while BPA conducts the rate 

proceeding).ò  JP05 Br. Ex., BP-12-R-JP05-01, at 3 (emphasis in original). 

 

JP05 and NRU assert that they have standing to address all issues in the rate proceeding based 

upon the doctrine of associational standing.  JP05 Br. Ex., BP-12-R-JP05-01, at 6; NRU Br. Ex., 

BP-12-NR-01, at 6-7. 

 

BPA Staffôs Position 

This issue is raised for the first time in brief and was not addressed by Staff in testimony.  Staff 

indicates that ñthe most important updateò for calculating TPP in the Final Proposal would be the 

forecast of FY 2011 net secondary revenue.  Lovell et al., BP-12-E-BPA-15, at 84. 
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Evaluation of Positions 

JP05 recognizes BPAôs need to account for significant deterioration in BPAôs financial condition 

between the filing of the Initial Proposal and the Final Proposal.
2
  JP05 Br., BP-12-B-JP05-01, 

at 7.  JP05 contends, however, there are both procedural and substantive due process limits to 

BPAôs ability to use the updated financial information in the Final Proposal.  Id. at 8.  According 

to JP05, these due process limitations prohibit BPA from modifying the amount of PNRR in 

rates or adjusting the CRAC thresholds to maintain the 95 percent TPP standard absent providing 

parties some section 7(i) protections.  Id. 

 

JP05 does not explain how adjusting the PNRR in rates or the CRAC threshold rises to the level 

of a substantive due process claim.  The doctrine of substantive due process has two primary 

features: to protect fundamental rights and liberties that are deeply rooted in history and to 

provide a careful description of some asserted fundamental liberty interest.  

Washington v. Glucksberg, 521 U.S. 702, 117 S. Ct. 2258, 138 L. Ed.2d 772 (1997).  Substantive 

due process prevents government power from being used for purposes of oppression or an action 

that is legally irrational in that it is not sufficiently keyed to any legitimate state interest.  

Tri County Industries, Inc. v. District of Columbia, 104 F.3d 455 (D.C. Cir. 1997).  Adding 

PNRR to rates or adjusting the CRAC threshold does not rise to the level of a fundamental right 

protected under substantive due process.  The stated purpose for making either of these changes 

to the rate proposal is to ensure that BPA maintains a 95 percent TPP; this is clearly a legitimate 

government interest.  Lovell et al., BP-12-E-BPA-15, at 86. 

 

The Draft ROD questioned whether the addition of PNRR or adjusting the CRAC threshold, 

without the procedural protections of a section 7(i) hearing, violates JP05ôs procedural due 

process rights.  Draft ROD, BP-12-A-01, at 16.  As noted in the Draft ROD, the essential 

elements of procedural due process are notice and the opportunity to be heard prior to depriving 

one of a protected property interest.  Wolf v. Fauquier County Bd. of Supervisors, 555 F.3d 311 

(4th Cir. 2009).  The Draft ROD also questioned whether ICNU and the PPC have a protected 

property interest sufficient to assert a procedural due process claim.  Draft ROD, BP-12-A-01, 

at 17. 

 

JP05 and NRU assert that they have standing to address all issues in the rate proceeding based 

upon the doctrine of associational standing.  JP05 Br. Ex., BP-12-R-JP05-01 at 6; NRU Br. Ex., 

BP-12-NR-01 at 6-7. 

 

The Draft ROD could be read as intimating, erroneously, that neither ICNU or PPC (the entities 

that comprise JP05) nor NRU has standing to raise issues in BPA rate proceedings.  The issue 

raised in the Draft ROD is now moot.  The final rates maintain at least a 95 percent TPP without 

including any PNRR or adjusting the CRAC thresholds.  In addition, review of section 7(i) of the 

                                                 
2
   Although not stated by JP05, improvements in BPAôs financial condition would also be reflected in the updates 

for the Final Proposal.  These improvements in BPAôs financial condition could result in lowering the amount of 

PNRR or the CRAC threshold.  However, it does not appear that JP05 is concerned that updates that reduce the cost 

of risk mitigation raise the same substantive and procedural due process issues. 
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Northwest Power Act and BPAôs Procedures Governing Bonneville Power Administration Rate 

Hearings, especially its definition of ñperson,ò which includes associations, make it clear that 

associations have the right to participate and, among other things, raise issues concerning BPAôs 

proposed rates.  16 U.S.C. § 839e(i); Procedures Governing Bonneville Power Administration 

Rate Hearings, § 1010.2(i).  Associations such as ICNU, PPC and NRU have played an 

important and valuable role in BPAôs section 7(i) hearings, efficiently and effectively 

representing their members so that the Administrator has the benefit of a full record and the best 

arguments possible.   

 

It should be noted that JP05 does not question the 95 percent TPP goal.  This goal has been 

examined in two separate financial plans, one in 1993 and the other in 2008.  This goal has been 

employed in setting rates since the 1993 rate case.  In each rate adjustment, BPA has sought to 

meet this goal, sometimes with success, sometimes consciously lowering the goal for specific 

reasons.  JP05 expresses no reason why the goal should be relaxed this time. 

 

Additionally, JP05ôs argument for BPA providing some procedural protections prior to adding 

PNRR or adjusting the CRAC thresholds leads to either (1) the potential for a never-ending cycle 

of adjustment and review; (2) abandoning any adjustments to the risk package in the Final 

Proposal; or (3) structuring rates based on a worst-case outcome that would eliminate any need 

for increasing the amount of risk mitigation.  As to the first possibility, at some point the 

opportunity to review the actual numbers must come to an end so BPA can finalize the rates.  

JP05ôs contention that it is entitled to additional procedural protection before updates are 

incorporated into the risk analysis would result in recurring rounds of updates and procedure or 

freezing the current year assumptions in the Initial Proposal.  Either one of those possibilities is 

untenable.  As to the second possibility, the thought of ignoring actual financial positions when 

setting rates is not good business practice; nor would such practice be countenanced by the 

Commission or the courts.  See, e.g., Golden Northwest Aluminum v. Bonneville Power Admin., 

501 F.3d 1037, 1052-1053 (9th Cir. 2007).  As to the third possibility, the rational response to 

such a requirement that JP05 would place on BPA would be to so inflate the Initial Proposal so 

that it would cover the worst-case situation, and then reduce the risk mitigation in the Final 

Proposal, a procedural outcome which JP05 does not address.  However, this would result in an 

Initial Proposal that is so over-inflated that it gives rate case parties no good idea of how the 

Final Proposal would most likely turn out.  None of these alternatives is tenable. 

 

Even though the alleged procedural error is moot, the argument that BPA cannot make any 

changes to the CRAC threshold or add PNRR, and must freeze Initial Proposal assumptions 

regarding the current fiscal year, raises some new substantive issues that will be addressed here. 

 

JP05 states, ñwe are not suggesting that BPA conduct an additional Section 7(i) proceeding to 

make an adjustment to the CRAC threshold or add PNRR to the revenue requirement in order to 

maintain a 95 percent TPP.  Rather we are suggesting that it is inappropriate for BPA to make 

any change to the parameters of the CRAC and PNRR solely based upon how BPA performs 

financially during the year leading up to the rate period (while BPA conducts the rate 

proceeding).ò  Id. at 3 (emphasis in original). 
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It is difficult to reconcile JP05ôs statement that it is not insisting on the procedural protections of 

a 7(i) hearing before adding PNRR or adjusting the CRAC threshold with statements in its initial 

brief.  JP05ôs initial brief included the following heading: ñBPA MAY ONLY IMPOSE A 

PNRR OR RAISE THE CRAC THRESHOLDS BY CONDUCTING A 7(i) RATE 

PROCEEDING.ò  JP05 Br., BP-12-B-JP05-01, at 7 (capitalization in original).  JP05 appears to 

be revising its argument to contend that BPA should be prohibited from making any changes to 

the CRAC threshold or adding PNRR based upon changes to BPAôs financial condition in 

FY 2011.  JP05 Br. Ex., BP-12-R-JP05-01, at 4.  According to JP05, the Initial Proposal 

ñexplicitly incorporates into that analysis the chance that the year prior to the rate period will be 

financially poor for BPA.ò  Id. (italics in original).  JP05 claims that there is a significant process 

issue because these updates are ñbased upon new data that parties have no ability to examine and 

using new analysis that parties have no ability to check, since the new data and new analysis will 

only be released with BPAôs final Record of Decision.ò  Id. at 7-8. 

 

JP05 acknowledges, however, that it is necessary for BPA to ñupdate the numbersò when BPA 

develops final rates.  JP05 Br., BP-12-B-JP05-01, at 7.  It further acknowledges that these 

updates can include assumptions about market prices and water conditions.  Id.  Given these 

statements, it is difficult to understand how JP05 can still contend that BPA should be prohibited 

from updating the assumptions for FY 2011.  JP05 contends that in the Final Proposal, BPA can 

update the forecasts of market prices and hydro conditions for FY 2012 and FY 2013, and make 

changes to the PF rates on the basis thereof, but that BPA cannot update market prices and hydro 

conditions for the first part of FY 2011 by replacing the forecasts in the Initial Proposal with the 

facts that have become available by the time of the Final Proposal and make corresponding 

changes to rates or risk mitigation.  Id.  It would appear that accepting the due process argument 

of JP05 would lead to the conclusion that no numbers for the current fiscal yearðrisk-related or 

notðcould be updated in the Final Proposal in ways that would affect rates because parties 

would not have a subsequent opportunity to challenge those numbers. 

 

At the time the Initial Proposal is filed, one of the biggest financial unknowns is the amount of 

net secondary revenue BPA will realize, for both the current fiscal year and the years in the 

upcoming rate period.  Net secondary revenue is one of the most significant variables affecting 

BPAôs financial performance during any particular year.  Net secondary revenue uncertainty is 

driven largely by uncertainty in hydro volume and market prices.  In the rate case, BPA creates 

distributions of net secondary revenue for the two years of the rate period and for the year prior 

to the rate period.  At the time of the Initial Proposal, all three distributions include a huge range 

of hydro conditions and market prices, as little to nothing is yet known with certainty about any 

of those three years.  By the time of the Final Proposal, much has been learned about the net 

secondary revenue results from the first part of the year prior to the rate period; nothing is yet 

known about the hydro conditions for the two years in the rate period, but BPA has received 

more-recent information from the electricity market that is used to update the forecasts of market 

prices for those two years.  In general, it is impossible to predict how the probability distributions 

for net secondary revenue for the two years in the rate period will change from the Initial 

Proposal to the Final.  The average hydro volume is not expected to change; nor is the variability 

of hydro volume.  Average market prices and price volatility may well change, but they are about 
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as likely to increase as to decrease.  Thus, the average net secondary revenue average volatility 

may change but may be higher or lower than in the Initial Proposal. 

 

This is not the case for net secondary revenue for the year prior to the rate period.  Much of what 

is unknown at the time of the Initial Proposal is known at the time of the Final Proposal.  BPA 

can predict confidently that the volatility (e.g., as measured by the standard deviation) of net 

secondary revenue for the year prior to the rate period will be much smaller by the time of the 

Final Proposal.  However, BPA cannot predict at the time of the Initial Proposal whether the 

average net secondary revenue will be higher or lower.  Stronger rate case risk mitigation 

measures are required when prior-year net secondary revenue is lower, and when it is more 

volatile.  Since BPA can be sure that the results will be less volatile by the Final Proposal, and 

there is an equal chance of the average increasing or decreasing, updating the prior-year net 

secondary revenue distribution usually results in a reduced need for risk mitigation.  Only if the 

Final Proposal average net secondary revenue is so much lower than the average in the Initial 

Proposal that the reduction in the average outweighs the predictable reduction in the variability 

will the need for risk mitigation increase from Initial to Final. 

 

What JP05 essentially argues for is a freezing of the financial assumptions in the Initial Proposal, 

ignoring any subsequent information on BPAôs actual financial performance in the current fiscal 

year.  It would be irresponsible for BPA to ignore seven to eight months of actual financial 

performance, especially if actual performance was negative, for FY 2011 when developing final 

rates for FY 2012-2013.  JP05ôs claim that BPA has already incorporated the chance of poor 

financial performance also ignores the fact that BPA has actual financial results for the first part 

of  FY 2011 as well as updated probability information for the later part of the year that better 

reflects the overall prospects for that year. 

 

It is true that the Initial Proposal incorporates the possibility of a great many outcomes for 

FY 2011.  See generally Power Risk and Market Price Study, BP-12-FS-BPA-04. The Initial 

Proposal does so by associating a probability distribution with the set of possible outcomes.  By 

the time of the Final Proposal, many of the outcomes that were possible at the time of the Initial 

Proposal have become impossible due to the actual events in early FY 2011, and other possible 

outcomes have become more likely than they were at the time of the Initial Proposal.  At the time 

the Final Proposal is prepared, BPA has much more recent information about the probabilities of 

the possible outcomes for FY 2011.  This matters because the financial outcome for FY 2011 

determines the level of reserves available for risk at the start of the FY 2012-2013 rate period.  

The probability distribution of starting FY 2012 reserves is one of the primary variables that 

determine TPP for the rate period, and thus, that determine the amount of risk mitigation that is 

needed. 

 

As established in BPAôs Ten-Year Financial Plan, BPAôs TPP standard requires BPA to 

ñestablish rates to maintain a level of financial reserves sufficient to achieve a 95 percent 

probability of making its U.S. Treasury payments.ò  WP-93 ROD, WP-93-A-02, at 59.  Rates are 

proposed in the Initial Proposal but established in the Final Proposal.  Therefore, BPA must have 

the ability to adjust its risk mitigation tools in the Final Proposal if necessary to meet the TPP 

standard, or the standard would be impossible to implement. 
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Decision 

Section 7(i) of the Northwest Power Act and BPAôs Procedures Governing Bonneville Power 

Administration Rate Hearings make it clear that associations have the right to participate in 

BPA rate hearings and, among other things, raise issues concerning BPAôs proposed rates.  

Procedural issues associated with updating PNRR or the CRAC threshold in order to maintain a 

95 percent TPP are moot due to the fact that final rates will not include either additional PNRR 

or a modified CRAC threshold.  BPA will continue to update financial assumptions used in the 

Initial Proposal for the current fiscal year when developing final rates. 

 

Issue 1.3.3.2 

 

Whether the  CRAC comports with the procedural requirements of section 7(i) of the Northwest 

Power Act. 

 

Partiesô Positions 

WPAG contends that a CRAC that triggers after the close of the rate proceeding but before the 

start of the rate period may not comply with the procedural requirements of section 7(i) of the 

Northwest Power Act.  WPAG Br., BP-12-B-WG-01, at 42.  WPAG states that ñthere is a 

serious question whether a change to a rate based on information not in the §7(i) record, and not 

subject to the §7(i) procedures, is a lawful rate change.ò  Id. 

 

WPAG claims there is serious legal question whether the proposed CRAC is a ñrateò established 

in this proceeding and whether any CRAC complies with section 7(i).  WPAG Br. Ex., 

BP-12-R-WG-01, at 10.  WPAG questions whether the CRAC is a lawful rate change because it 

does not comply with procedural requirements of section 7(i).  Id.  WPAG states that there is no 

Federal Register notice, hearing, testimony or decision by the Administrator before triggering a 

CRAC.  Id. at 10-11. 

 

BPA Staffôs Position 

This issue is raised for the first time in brief and was not addressed by Staff in testimony. 

 

Evaluation of Positions 

WPAG argues that the imposition of a CRAC on the first day of the rate period raises serious 

concerns regarding whether parties have been given an adequate opportunity to offer ñrefutation 

or rebuttal of any materialò as provided under the Northwest Power Act.  Id.  However, WPAG 

does not explain how or why the triggering or imposition of a CRAC in the first year is 

procedurally inconsistent with section 7(i) or why the triggering and imposition of a CRAC in 

the first year of a rate period requires a section 7(i) hearing. 

 

The CRAC is a one-year adjustment to rates if Accumulated Net Revenue (ANR) falls below a 

specific threshold.  Lovell et al., BP-12-E-BPA-15, at 51.  The CRAC triggers at the ANR 
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equivalent of $0 in reserves for risk attributed to BPAôs Power Services.  Id. at 52.  There are 

only minor timing differences between triggering and imposing a CRAC adjustment in FY 2012 

as compared to FY 2013.  For rates starting in FY 2012, BPA proposed to forecast end-of-year 

ANR in July 2011, while for FY 2013, the end-of-year forecast of ANR would be in 

September 2012.  In both years, BPA will forecast the ANR for the end of the fiscal year, and if 

the ANR is $5 million below the ANR that calibrates to $0 in reserves attributed to Power 

Services, the CRAC will trigger.  Power Rate Schedules, BP-12-A-02B, GSRP II.C.3. 

 

WPAG argues that triggering a CRAC in July 2011, after the close of the BP-12 rate proceeding 

record, and applying it to rates at the start of the BP-12 rate period is inconsistent with 

section 7(i) of the Northwest Power Act.  WPAG Br., BP-12-B-WG-01, at 42; WPAG Br. Ex., 

BP-12-R-WG-01, at 10-12.  WPAG does not take issue with triggering the CRAC in 

September 2012 and applying it in October 2012, despite the fact that that situation also occurs 

after the close of the BP-12 record.  Nor does WPAG take issue with the application of the 

Dividend Distribution Clause (DDC) in FY 2012, even though it also triggers after the close of 

the BP-12 record and is determined before the start of the BP-12 rate period.  WPAG explains 

that the procedural distinction between imposing a CRAC during the first and second years of 

the rate period is its reliance on information that is outside of the rate period after the record is 

closed.  Mundorf, Oral Tr. at 162.  WPAG does not explain the distinction between a first-year 

DDC (which would entail a downward adjustment to certain rates) and a first-year CRAC (which 

would entail an upward adjustment to certain rates).  In each of these instances the CRAC or 

DDC is triggered after the close of the rate proceeding and can be applied in the first year of the 

rate period.  Despite these similarities, only the application of the CRAC in the first year is 

somehow procedurally defective, according to WPAG. 

 

There is no procedural distinction between the triggering and application of a CRAC in the first 

year of the rate period versus the second.  In both cases, there is a public notice and workshop to 

discuss the information used in deriving a CRAC.  Power Rate Schedules, BP-12-A-02B, 

GRSP II.C.  Similarly, there is no procedural distinction between imposition of a CRAC or 

imposition of a DDC in the first year of the rate period.  The requirements for triggering both a 

CRAC and a DDC are spelled out in great detail in the GRSPs and are virtually identical to the 

requirements adopted in the WP-10 rate proceeding.  Id.; Final ROD, WP-10-A-02, Appendix B, 

GRSP II.D.  BPA included so-called ñDay 1 CRACsò in its WP-02, WP-07, and WP-10 rates. 

WP-02 ROD, WP-02-A-09, Appendix, GRSP II.F; WP-07 ROD, WP-07-A-02, Appendix A, 

GRSP II.C; WP-10 ROD, WP-10-A-02, Appendix B, GRSP II.D.   In the WP-10 and BP-12 rate 

proposals the triggers are almost the same, and each provides for the application of the CRAC in 

the first year. 

 

To the extent that WPAGôs procedural concern is premised upon its inability to comment on the 

CRAC before it is imposed in the first year of the rate period, there are two factors WPAG 

ignores.  First, the GRSPs provide an opportunity to comment on the CRAC before it is imposed: 

Associated with any notification as described above of CRAC calculations, BPA 

staff shall conduct a workshop(s) to explain the ANR calculations, describe the 

calculation of the CRAC Amount and allocations to various rates, and 
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demonstrate that the CRAC has been implemented in accordance with these 

GRSPs.  The workshop(s) will provide an opportunity for public comment. 

Power Rate Schedules, BP-12-A-02B, GRSP II.C.3. 

 

Second, during the BP-12 rate proceeding WPAG has had a significant opportunity to comment 

on the design of the CRAC and the procedures associated with its application.  Due process 

provides parties only notice and the opportunity to comment.  National Private Truck Council, 

Inc. v. Oklahoma Tax Comm., 515 U.S. 582, 115 S. Ct. 2351, 132 L. Ed.2d 509 (1995).  The 

combination of the 7(i) proceeding and workshops afforded WPAG the opportunity to comment 

on the design and application of CRAC.  These proceedings provided WPAG with a significant 

and adequate amount of process to evaluate and discuss the issues. 

 

WPAG states that it proposes removing the Day 1 CRAC to ñlessen the impact of the proposed 

rate increase on the economically hard-hit communities é.ò  WPAG Br., BP-12-B-WG-01, 

at 2-3.  What WPAG misses is that removal of the ñDay 1 CRACò leaves PNRR as the only tool 

to meet the 95 percent TPP goal.  This, and WPAGôs other concerns, are discussed more fully in 

section 2.5.1. 

 

In WPAGôs brief on exceptions, WPAG slightly revises its procedural argument.  WPAG 

acknowledges that BPA triggered a CRAC on the first day of the WP-02 rate period.  WPAG Br. 

Ex., BP-12-R-WG-01, at 10.  However, it expands its prior argument and contends that no 

CRAC can be imposed, Day 1 or even later, absent going through all of the procedural steps 

associated with a 7(i) hearing.  WPAGôs proposal effectively eliminates the use of a CRAC as a 

risk mitigation tool.  The primary purpose of a CRAC is to allow BPA to avoid adding PNRR to 

the base rates but still allow BPA the ability to quickly recover additional dollars through rates in 

the event BPA experiences poor financial circumstances.  Requiring BPA to go through a 7(i) 

process prior to triggering a CRAC greatly diminishes the value of a CRAC as a risk mitigation 

tool.  A large part of the value of a CRAC as a risk mitigation tool is its ability to raise rates for 

one year at a time to address actual financial issues.  If BPA is forced to comply with the all the 

procedural requirements of a 7(i) process before imposing a CRAC, it means that CRACs and 

other similar risk tools are no longer effective tools and BPA would likely need to use PNRR 

where it would have used a CRAC.  This would result in higher rates for all years of the rate 

periodðnot just one year at a time.  Limiting the risk mitigation toolbox to only PNRR is the 

most expensive option to all BPA ratepayers. 

 

WPAGôs argument has far-reaching impacts on BPAôs rate design beyond imposition of a 

CRAC.  To the extent the imposition of a CRAC is inconsistent with the procedural requirements 

of section 7(i), all formula rates, the DDC, and even the Slice True-up would be subject to the 

same procedural requirements.  The CRAC and DDC are nothing more than formula rate 

adjustments.  The circumstances and parameters for triggering are spelled out in great detail in 

the GRSPs.  The CRAC or DDC trigger is dictated by the specific thresholds and the amounts of 

money BPA can collect or refund annually, which are also specified in the GRSPs.  Likewise, 

the Slice True-up and other formula rates adjust the rates paid by customers for the power they 

purchase.  Each of these rate tools is spelled out in great detail in the GRSPs and has strict limits 

on how the rate is modified to collect or refund additional dollars during the course of a rate 
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period.  BPA also notes that WPAG fully supports the VERBS formula rates that will recover the 

cost of non-Federal reserve acquisitions that may be required at any time during the rate period.  

WPAG Br., BP-12-B-WG-01 at 9-11.  Consequently, if WPAG is correct and BPA cannot adjust 

rates mid-rate period absent complying with the procedural requirements of 7(i), then product 

design and offerings as well as the overall rate design will need to be reexamined. 

 

BPA does not believe that WPAGôs procedural position has any merit; nor is it good business 

practice.  Formula rates are rate design mechanisms that have been employed by BPA and many 

other utilities over the years.  Under formula rates, basic parameters are spelled out in advance 

regarding how the rate will be set or adjusted.  In the case of the CRAC, the GRSPs spell out in 

detail the specific circumstances for triggering a CRAC and how the amount to be collected 

under the CRAC will be determined.  Power Rate Schedules, BP-12-A-02B, GRSP II.C.  By 

providing these specific instructions, and in the case of the CRAC, basing the trigger on 

objective standards that are subject to section 7(i) review by rate case parties during the rate 

proceeding, BPA has satisfied its obligations under section 7(i).  That is, BPA has complied with 

all requirements of section 7(i) in proposing and adopting formula rates, including the CRAC 

and DDC.  The fact that these formula rates may trigger during the rate period does not require 

BPA to comply with the procedural steps of section 7(i) a second time. 

 

Decision 

The CRAC comports with the procedural rights under section 7(i) of the Northwest Power Act. 

 

1.3.4 No Opportunity to Testify Regarding Operational Issues 

Issue 1.3.4.1 

 

Whether BPA acted in an unfair and discriminatory manner by prohibiting parties from offering 

testimony on operational issues. 

 

Partiesô Positions 

MSR states that Staff ñprovided pages and pagesò of testimony on issues that influence how 

ancillary and control area services can be valued in the context of operational constraints, but 

prohibited testimony to rebut or support the Staff position.  MSR states that these actions raise 

issues of ñdiscrimination and fundamental fairness.ò  MSR Br., BP-12-B-MS-01, at 3. 

 

MSR argues that the testimony that was struck in the transmission portion of the case responded 

to positions advanced in BPAôs Initial Proposal, and that BPA moved to strike the testimony 

from the transmission case based on the Federal Register notice for the power case.  MSR notes 

that its testimony raised three issues: use of transmission financial reserves by Power Services; 

determination of the amount of reserves needed for wind balancing; and the need for longer-term 

solutions for integration of variable resources within BPAôs system.  MSR asserts that these are 

all transmission issues.  MSR Br. Ex., BP-12-R-MS-01, at 2. 
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BPA Staffôs Position 

Staff has not specifically addressed MSRôs allegations, which were raised in MSRôs brief and in 

its answer to a motion to strike.  However, Staff filed two motions to strike portions of MSRôs 

testimony because the testimony raised operational issues that were outside the scope of the rate 

case.  BP-12-M-BPA-10; BP-12-M-BPA-14.  The Hearing Officer granted both motions.  

BP-12-HOO-41; BP-12-HOO-51. 

 

Evaluation of Positions 

The Federal Register notice announcing the power segment of the rate proceeding provides that 

the forecast amount of generation inputs, cost allocations to determine generation input costs, 

and associated Ancillary and Control Area Service rates are all matters within the scope of the 

rate proceeding, but that the Hearing Officer should strike all argument, testimony, and other 

evidence ñthat seeks in any way to revisit the appropriateness or reasonableness of any other 

issues related to the generation inputs or Ancillary and Control Area Services.ò  The notice adds 

that this exclusion included but was not limited to issues regarding reliability, dispatcher 

standing orders, ñe-Tag requirements, and business practices.ò  75 Fed. Reg. 780744, 70746. 

 

MSRôs brief does not specify which Staff testimony concerns operational issues that the parties 

are prohibited from rebutting or supporting.  (MSRôs citation for the relevant BPA testimony 

reads ñBP-12-E-BPA-,ò with no actual testimony number or page numbers.  MSR Br., 

BP-12-B-MS-01, at 3 n.2.)  MSR may be referring to Staffôs generation inputs policy testimony, 

BP-12-E-BPA-23, which sets out the underlying principles governing ancillary and control area 

services and provided background for the testimony on cost determination and cost allocation. 

 

Staff does not offer any of this policy testimony to support particular rate case outcomes.  None 

of it addressed ñthe appropriateness or reasonablenessò of the issues excluded by the Federal 

Register notice.  Instead, because these issues have been addressed in other forums, the 

testimony takes their resolutions as a given and provides background necessary to understand the 

issues that Staff does address in the rate case. 

 

For example, Staff explains how BPA ñuses generation inputs ... to maintain reliability of the 

systemò and describes the various types of balancing reserves.  Mainzer et al., BP-12-E-BPA-23, 

at 10-14.  Another example is MSRôs reference to ñtestimony on issues that influence how 

[Ancillary and Control Area] services can be valued in context of operational constraints.ò MSR 

may be referring to Staffôs testimony regarding the tradeoff that is necessary between quality of 

service and price.  Staff testifies that there is a limit to the amount of balancing capacity the 

FCRPS can provide and discusses the resulting quality of service and the possibility of providing 

a higher quality of service.  Id. at 22-30, 36-42. 

 

If this is the testimony to which MSR refers, it also provides necessary background information 

so parties can understand Staffôs rate proposals.  The testimony explains the nature of the 

services the customer purchases when it buys ancillary or control area services, id. at 23-25, and 

the actions BPA proposes to take in a situation in which BPA has insufficient balancing reserves, 

id. at 25-27.  None of this testimony addresses particular rate issues or is intended to support one 
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rate case outcome over another.  Rather, the testimony accepts that BPA has made its operational 

decisions outside of the rate proceeding and conveys those decisions as background for Staffôs 

rate proposals. 

 

This testimony contrasts starkly with MSRôs testimony.  For example, with respect to e-Tags (the 

subject of one of BPAôs motions to strike), Staff testified that ñthe decision whether or not to 

require firm contingent e-Tag[s] é is not a rate issue.ò  Id. at 43.  However, because Staff has to 

make assumptions about the use of e-Tags to calculate the operating reserve forecast, Staff 

simply assumes that e-Tags would be required of all wind generation in the BPA Balancing 

Authority Area except for generators that self-supply.  Id. 

 

MSR, on the other hand, contests the use of e-Tags, stating that ñdurabilityò is compromised by 

ñproposed discrimination with respect to tagging.ò  Arthur and Mayson, BP-12-E-MS-01, at 3.  

This testimony challenges the appropriateness of a decision made outside of the rate proceeding, 

and the Hearing Officer properly struck it.  As the Hearing Officer states, ñThe testimony must 

be stricken because it goes beyond the scope of this proceeding by órevisit[ing] the 

appropriateness or reasonablenessô of e-Tag requirements.ò  BP-12-HOO-41, at 3. 

 

BPA filed a second motion to strike, which the Hearing Officer also granted.  MSRôs brief may 

be referring to that motion, which is directed at testimony that MSR filed in the transmission 

segment of the case (Arthur and Mayson, BP-12-E-MS-02).  The primary basis of the motion is 

that this piece of MSRôs testimony concerned power issues and therefore could not be filed in the 

transmission segment. 

 

A portion of the motion, however, moved to strike parts of MSRôs testimony because MSR 

raises operational issues that are outside the scope of the rate proceeding.  A review of this 

testimony again shows the distinction between Staffôs testimony, which provides background, 

and MSRôs, which challenges decisions or policies BPA adopted outside of the rate proceeding. 

 

For example, MSR challenges BPAôs curtailment protocolða non-rates issueðby arguing that it 

ñdoes not seem consistent with the direction taken at the national level to treat [variable energy 

resources] similar to dispatchable resources.ò  Id. at 14.  MSR encourages BPA ñto find ways to 

both address the operational challenges and conform to the national priorities.ò  Id.  This 

testimony explicitly advocates a particular result in the rate proceeding for an issue that is not a 

rate proceeding issue. 

 

A second and particularly pointed example in this testimony is MSRôs statement that BPA must 

address certain ñemerging issues,ò including ñdetermining available transfer capability é and 

how best to use the transmission system so that the greatest number of uses can be 

accommodated.ò  Id. at 16.  MSR even proposes that BPA alter its interconnection policies: 

ñBPA must consider the potential limitations of the FCRPS prior to entering into [Large 

Generator Interconnection Agreement] discussions.  There is no statute or regulation of which 

M-S-R is aware that requires BPA to continue to interconnect [variable energy resources] 

without regard to system operational flexibility.ò  Id. at 17. 
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Staff appropriately makes no proposals concerning BPAôs curtailment policies, operational 

protocols, interconnection policies, or any other non-rates issues.  MSR, however, clearly 

proposes that BPA alter these protocols and policies and therefore raises non-rates issues.  The 

two partiesô testimony is not comparable, and there is no discrimination or unfairness in 

prohibiting the MSR testimony at issue. 

 

MSR asserts that the testimony that was struck responded to positions advanced in BPAôs Initial 

Proposal and that BPA moved to strike the testimony based on the Federal Register notice for the 

power case.  MSR Br. Ex., BP-12-R-MS-01, at 2.  However, the testimony that was struck 

responded to positions advanced in the Initial Proposal in the power segment of the case and 

therefore was untimely.  See BP-12-M-BPA-14, at 3-9; BP-12-HOO-51, at 3.  As to BPAôs 

alleged reliance on the Federal Register notice in the power case, even if BPA had relied only on 

that notice, its reliance would be appropriate.  There is one docket in this case with two 

segments, power and transmission, and the Federal Register notice in the power segment of the 

case put all parties on notice of the issues that would be addressed in that segment.  In any case, 

BPA did not rely only on that notice.  BPAôs motion also cited the Federal Register notice issued 

in the transmission segment of the case, and quoted that noticeôs statement of the issues that 

would be addressed in the transmission segment.  BP-12-M-BPA-14, at 3. 

 

MSR also notes that its testimony raised three transmission issues.  MSR Br. Ex., 

BP-12-R-MS-01, at 2.  The first issue is Power Servicesô use of transmission financial reserves.  

BPA did not move to strike this portion of MSRôs testimony, and the Hearing Officer did not 

strike it.  See BP-12-HOO-51, Attachment A at 3-4, 18.  The other two issues were the 

determination of the amount of reserves needed to balance wind generation and longer-term 

solutions for integrating wind generation into BPAôs system.  As to the amount of reserves for 

wind balancing, the Federal Register notice issued in the power segment of the case made clear 

that issues related to wind balancing would be addressed in that segment.  Fiscal Year (FY) 

Proposed Power Rate Adjustments Public Hearing and Opportunities for Public Review and 

Comment, 75 Fed. Reg. 70744, 70751 (2010); BP-12-HOO-51, at 3.  In fact, MSR filed 

testimony on these issues in the power segment.  See BP-12-M-BPA-14, at 4-9. 

 

As to the issue of longer-term solutions for the integration of wind generation, that testimony 

raised operational rather than rate issues and is therefore outside the scope of the rate case.  

See id. at 7-9; BP-12-HOO-51, at 4.  Indeed, MSR makes this clear: MSR argues that BPA ñmust 

lead by first understanding and then addressing the fundamental operating challenges posed by 

non-dispatchable resources é [T]he actual operating capabilities of the FBS [must] be 

understood and then deployed in a manner that addresses the legal, political, and economic 

mandates imposed upon BPA.ò  MSR Br. Ex., BP-12-R-MS-01, at 3. 

 

The Hearing Officer properly struck portions of both pieces of MSRôs testimony. 

 

Decision 

There is no unfairness or discrimination in allowing Staffôs background testimony on operational 

issues but prohibiting MSR testimony that sought to challenge and revisit policy and operational 
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issues that were decided outside of the rate proceeding.  MSRôs testimony is outside of the scope 

of the rate proceeding, and the Hearing Officer properly struck it. 

 

1.3.5 Development of Implementation Details of Certain Ancillary Services After the 

Rate Case 

Issue 1.3.5.1 

 

Whether it is appropriate for BPA to develop the implementation details for certain variable 

resources products in a business practices forum after the rate proceeding. 

 

Partiesô Positions 

MSR argues that BPA must not keep the terms and conditions associated with variable resources 

ñunknownò until developed in a business practices forum held after the rate proceeding.  MSR 

states that instead BPA should develop the terms and conditions first and set the rates afterward.  

MSR Br., BP-12-B-MS-01, at 8. 

 

BPA Staffôs Position 

Because this issue is raised for the first time in MSRôs brief, Staff has not taken a position on it.  

However, MSR appears to be referring to two new services Staff is proposing, VERBS 

Supplemental Service and the committed intra-hour scheduling pilot.  Staff has proposed rates 

for these services and testifies that implementation issues will be addressed in a business 

practices process after the rate proceeding.  Kitchen et al., BP-12-E-BPA-45, at 3; Simpson 

et al., BP-12-E-BPA-46, at 6. 

 

Evaluation of Positions 

MSR does not state which variable resource services it is referring to.  However, it appears to be 

referring to the two services listed above, as those are new services, and Staff testifies that BPA 

would adopt implementation details for these services in a business practices process after the 

rate proceeding.  Nevertheless, MSR overstates both the extent and the significance of this 

process. 

 

First, BPA could not offer the services unless it had developed terms and conditions sufficient to 

define them for purposes of costing, sale, and purchase.  The basics of both services are 

straightforward and are adequately described in the testimony.  Kitchen et al., BP-12-E-BPA-45, 

at 1-7; Simpson et al., BP-12-E-BPA-46, at 1-2. 

 

Second, BPAôs development of the details of service outside the rate proceeding is not new.  

BPAôs business practices are continually evolving and indeed must do so if BPA is to function 

effectively.  Many of BPAôs business practices have been revised multiple times as BPA and its 

customers gain experience in a particular service or business practice.  Refining the details of 

BPAôs products over time is both necessary and normal. 
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Third, the purpose of a rate proceeding is to determine the costs of services and establish rates 

for the services.  Business decisions are traditionally and appropriately made outside of the rate 

proceeding.  As Staff testifies with respect to the committed intra-hour scheduling pilot, 

We are proposing that the rate case address the rate treatment associated with the 

pilot and the forecast of the balancing reserve capacity requirements of 

participants in the pilot.  Implementation details that are unrelated to the rate 

treatment or the reserve requirement [which determines the cost of the service] 

would be resolved through discussions with individual participants in the context 

of developing business practice and participant agreements. 

Simpson et al., BP-12-E-BPA-46, at 6.  Staff offers similar testimony with respect to VERBS 

Supplemental Service.  Kitchen et al., BP-12-E-BPA-45, at 3. 

 

Fourth, Staff introduces sufficient evidence to determine the costs of the services and to establish 

rates, thus meeting its rate case burden.  The costs of VERBS Supplemental Service are 

administrative costs and the costs of reserves needed to supply the service.  Id. at 11.  Staff 

proposes a formula rate to recover the costs of the reserves BPA will purchase to supply the 

service; thus, the rate will track actual costs.  Id.; see also Jackson et al., BP-12-E-BPA-47, 

at 42-44.  Staff also presents detailed evidence to support the rate treatment of the committed 

intra-hour scheduling pilot.  Simpson et al., BP-12-E-BPA-46, at 7-10. 

 

Fifth, both services are voluntary, and any customer dissatisfied with the price (or the terms and 

conditions) need not purchase them.  Kitchen et al., BP-12-E-BPA-45, at 2; Simpson et al., 

BP-12-E-BPA-46, at 1.  Moreover, customers will have the opportunity to be involved in the 

establishment of the terms and conditions through the business practice process and, with respect 

to the intra-hour pilot, through the negotiation of participant agreements.  Kitchen et al., 

BP-12-E-BPA-45, at 3; Simpson et al., BP-12-E-BPA-46, at 6.  Therefore, customers will have 

full opportunity to influence the terms and conditions and to evaluate the services before 

purchasing them. 

 

Decision 

The record includes sufficient evidence to establish the rates for all ancillary services, including 

the committed intra-hour scheduling pilot and VERBS Supplemental Service.  It is appropriate 

for BPA to establish rates for these services in the rate proceeding and establish implementation 

details after the rate proceeding.  BPA will engage customers to help them understand 

implementation details so they can make a well - informed decision on whether or not to 

purchase these services. 

 

Issue 1.3.5.2 

 

Whether rate proceeding parties that are not a TRM-defined Customer or Customer Group 

should be allowed to propose changes to the TRM without complying with the TRM change 

process in Section 13 of the TRM. 
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Partiesô Positions 

ICNU states that it is ñin an impossible Catch-22 situationò in that it does not have a forum to 

request that the TRM be revised.  ICNU Br., BP-12-B-IN-01, at 21-22.  ICNU notes that the 

Hearing Officer struck portions of ICNUôs testimony regarding changes to the TRM because the 

Federal Register notice required ICNU to follow certain procedures, including TRM Section 13, 

if it wished to propose changes to the TRM.  Id. at 22.  ICNU notes that the generic rule for TRM 

revisions is that the TRM will not be revised without the introduction, consideration, and 

adoption of such revision in a 7(i) process.  Id.  Thus, ICNU concludes, changes to the TRM 

must be made in rate proceedings such as this case.  Id. 

 

ICNU requests ñthat the Administrator reverse the Hearing [Officerôs] conclusion, and instead 

make it clear that ICNU is not required to utilize procedures in TRM Section 13, as they are not 

available for use by ICNU, nor do they limit ICNUôs ability to propose changes in this rate 

proceeding.ò  Id.  This is because, ICNU states, the requirement to use Section 13 applies only to 

BPA utility ñCustomersò and ñCustomer Groupsò and does not include groups such as ICNU that 

represent end-use consumers.  Id. at 23.  ICNU therefore proposes the Administrator ñshould 

provide ICNU with a fair forum to propose revisions to the TRM, and should consider revising 

the TRM in this proceeding to ensure that the rates for Future CF/CT Loads are based on BPAôs 

low cost Federal base system resources.ò  Id. 

 

BPA Staffôs Position 

ICNU raised this issue for the first time in its brief; therefore, Staff has not taken a position on 

the issue. 

 

Evaluation of Positions 

ICNU argues that it should be allowed to propose modifications to the TRM without utilizing the 

procedures in TRM Section 13.  ICNU Br., BP-12-B-IN-01, at 22.  ICNU notes that it is not a 

Customer Group, as that term is defined in the TRM, and thus ICNU is deprived of a fair forum 

to propose TRM changes.  Id. at 23. 

 

ICNU is correct that it is not a ñCustomerò or ñCustomer Groupò as defined in TRM Section 13.  

ICNU represents consumers of Customers.  The Section 13 procedures were included in the 

TRM to prevent BPA from (1) making unilateral changes to the TRM; or (2) agreeing to a TRM 

change proposed by a minority of public customers.  The purpose for allowing rate case parties 

the opportunity to propose TRM changes in a 7(i) Process without following the Section 13 

procedures is to recognize that other rate case parties (e.g., IOUs and DSIs) have interests that 

may be affected adversely by TRM implementation; the TRM is a rate design methodology for 

PF rates for Customers.  The ability to propose TRM changes by non-Customers preserves their 

procedural rights.  It is expected that TRM change proposals by these parties will be limited to 

items directly affecting their interests.  If a non-Customer were to propose a TRM change that 

was not directly linked to its interests and had not solicited the broad support described in the 

Section 13 procedures, the proposal would be viewed with a greater eye toward the input of 

Customers.  Even if a proposal is directly linked to its interests, the proposed modification is to 
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be enacted in a manner that cures the non-Customerôs adverse impact while making as little 

change as possible in the overall effect of the TRM on Customers. 

 

In the instant proceeding, ICNU seeks a change to the TRM that would ensure that the rates for 

future CF/CT Loads are based on BPAôs low-cost Federal base system resources.  ICNU Br., 

BP-12-B-IN-01, at 23; see also Wolverton, BP-12-E-IN-01, at 19-22 (non-conformed copy).  

JP02 moved to have pages 19-22 of ICNUôs testimony proposing a TRM change stricken as 

outside the scope of this proceeding because the proposal did not follow Section 13 of the TRM.  

BP-12-M-JP02-01.  The Hearing Officer granted this portion of the Motion.  BP-12-HOO-44. 

 

The Hearing Officer found that the ICNU testimony was outside the scope of this proceeding as 

defined in the Federal Register notice.  Fiscal Year (FY) 2012ï2013 Proposed Power Rate 

Adjustments Public Hearing and Opportunities for Public Review and Comment, 

75 Fed. Reg. 70744 (2010).  Specifically, the Hearing Officer found that the testimony violated 

the portion of the notice that states: 

Pursuant to Ä 1010.3(f) of BPAôs Procedures, the Administrator hereby directs the 

Hearing Officer to exclude from the record all argument, testimony, or other 

evidence that seeks in any way to propose other proposed revisions to the TRM 

made by BPA, customers with a CHWM contract, their representatives, or 

representatives of their consumers, unless it can be established that the TRM 

procedures for proposing a change to the TRM have been concluded. This 

restriction does not extend to a party or customer that does not have a CHWM 

contract. 

Id. at 70746 (emphasis added). 

 

ICNU argues that this restriction does not comport with the TRM.  ICNU Br., BP-12-B-IN-01, 

at 22.  ICNU is correct.  While the Hearing Officer appropriately found that the testimony should 

be stricken on the basis of the guidance he was given in the Federal Register, the notice in the 

Federal Register misapplied the direction in the TRM and the TRM ROD by inappropriately 

including consumer representatives with Customer and Customer Groups.  The TRM states that: 

ñNothing in section 12 or this section 13 either 1) precludes any party to a BPA 7(i) Process, 

other than a Customer, from making any proposal or offering any testimony of other evidence on 

any matter that may otherwise be raised in a BPA 7(i) Process ....ò  BP-12-A-03, section 13.1.  

Because ICNU is not a Customer, it is clearly a ñparty to a BPA 7(i) Process, other than a 

Customer é.ò 

 

This is BPAôs mistake.  BPA now corrects its mistake by reversing the Hearing Officerôs Order.  

Pages 19-22 of ICNUôs testimony, BP-12-E-IN-01, are reinstated. 

 

While non-Customers are not defined as ñCustomersò or ñCustomer Groupsò within Section 13, 

BPA would look to see whether a TRM change proposed by a non-Customer that is directly tied 

to its particular interests should observe the Section 13 process.  The modification sought by 

ICNU is offered to correct what it believes is an adverse impact of the TRM, but it does so in a 

manner that materially affects all public customers.  If ICNUôs proposed modification could be 
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enacted in a manner that cures ICNUôs adverse impact but makes as little change as possible in 

the overall effect of the TRM on Customers, it would be considered.  However, ICNU has 

proposed a modification that significantly affects Customers.  In this situation, the Customers 

should have the right to be consulted and express their support or lack thereof to such a change. 

 

Even though ICNU does not have an avenue to place its modification before Customers pursuant 

to Section 13, BPA has such an avenue.  BPA is willing to work with ICNU and any other party 

to construct TRM changes and present them to voting customers.  This allows all parties, 

including ICNU, to work together to achieve language that is clear, concise, and implementable, 

thereby limiting later disputes over implementation of new language. 

 

Decision 

BPA reverses the Hearing Officerôs decision and reinstates the cited portion of ICNUôs 

testimony.  BPA declines to adopt ICNUôs modification to the TRM without first placing this 

matter before Customers pursuant to Section 13. 
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2.0 POWER TOPICS 

 

2.1 Power Policy Issues 

2.1.1 Contracted For/Committed To (CF/CT) Loads 

Issue 2.1.1.1 

 

Whether BPAôs discussion of CF/CT issues in the Draft ROD is procedurally misplaced. 

 

Partiesô Positions 

Clatskanie filed a brief on exceptions raising certain CF/CT issues.  Prior to its brief on 

exceptions, Clatskanie offered no testimony, legal argument, or any other filings in the BP-12 

case related to these issues.  Clatskanie now argues that BPAôs discussion in the Draft ROD of 

CF/CT issues is ñprocedurally misplaced.ò  Clatskanie Br. Ex., BP-12-R-CK-01, at 2.  That is, 

Clatskanie contends that ñBPA is not deciding any matter that is before it in this proceeding.  

BPA is simply advancing legal arguments in support of a decision that it had previously made in 

the TRM ROD.ò  Id.  In other words, ñthe CF/CT dispute only concerns BPAôs rate-setting 

methodology, not the actual rates.ò  Id.  Therefore, Clatskanie concludes, ñdiscussion of the 

CF/CT issue in the Draft ROD is merely dicta and should therefore not be included in the final 

BP-12 ROD é.ò  Id. 

 

Clatskanie continues its argument by suggesting that, even if BPA intended to resolve CF/CT 

issues in this BP-12 proceeding, it would be precluded from doing so for three reasons.  Id.  

Specifically, Clatskanie contends that (1) the record in this proceeding is not sufficient to support 

BPAôs discussion of CF/CT loads; (2) BPA has ñresistedò partiesô efforts to put in the record 

information concerning CF/CT loads; and (3) the TRM precludes BPA from unilaterally 

amending any of its terms unless it is through a formal BPA administrative proceeding.  Id. 

at 2-3. 

 

Finally, Clatskanie suggests that ñBPA has included its legal arguments concerning CF/CT in the 

Draft ROD for the sole purpose of obfuscating the Ninth Circuitôs jurisdiction over a pending 

appeal of the TRM ROD.ò  Id. at 3.  Clatskanieôs theory is that BPA has intentionally failed to 

mention Case No. 10-72838 (a pending petition for review which Clatskanie filed against BPA 

in the Ninth Circuit Court of Appeals) in order to perform an end-run around a Court order by 

ñbelatedly attempt[ing] to make CF/CT a rate case issue éò in this proceeding.  Id. 

 

No other parties have raised this procedural issue, and no party addressing CF/CT issues has 

argued Clatskanieôs theories. 

 

BPA Staffôs Position 

This is a legal issue, which Clatskanie raised for the first time in its brief on exceptions; 

therefore, BPA Staff has not taken a position on the issue. 
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Evaluation of Positions 

BPA plainly stated at the beginning of its analysis of the first CF/CT issue in the Draft ROD and 

will repeat here: 

At the outset, it is important to note that, in Industrial Customers of Northwest 

Utilities, et al., v. Bonneville Power Administration, 388 Fed. Appx. 586 (9th Cir. 

2010) (unpublished memorandum opinion), GP and ICNU filed petitions for 

review challenging the TRM and BPAôs treatment of CFCT load under the TRM 

as allegedly violating, among other things, the ratemaking provisions of the 

Northwest Power Act.  The Court held that the majority of claims raised by these 

petitioners were not ripe for review.  Id.  In the context of that case, BPA fully 

addressed its legal authority to establish tiered rates and explained why BPAôs 

treatment of CFCT load under the TRM was consistent with and supported by 

BPAôs statutory authorities.  See id., Answering Brief of Respondent Bonneville 

Power Administration, filed Sept. 29, 2009, at 36-52.  Because GP and ICNU 

raise many of the same or similar statutory arguments that they raised in that 

litigation, BPA hereby incorporates by reference its answering brief filed in that 

case. 

BP-12 Draft ROD, BP-12-A-01, at 30. 

 

From that paragraph it is apparent that BPA clearly understands the procedural state of play 

regarding the CF/CT issues that have been (repeatedly) raised by Clatskanie, GP, and ICNU.  A 

plain reading of the Industrial Customers memorandum opinion shows which CF/CT issues have 

been decided and which were unripe until such time as rates were set.  Specifically, the Court 

found that ñ[b]ecause the BPA has not yet completed a rate-making proceeding, and the 

petitionersô [Clatskanie, GP, and ICNU] challenge under section 7(b)(4) [of the Northwest Power 

Act] is based on future rate-making and cost allocation decisions, this challenge is not ripe for 

review.ò  Industrial Customers, 388 Fed. Appx. 586, at 588.  Thus, the Court dismissed those 

aspects of Clatskanie and the other petitionersô claims, concluding that ñ[b]ecause the BPA has 

not yet completed a rate-making proceeding, and the petitioners are not challenging an actual 

rate made in violation of a controlling statute, these particular challenges are not ripe for 

decision.ò  Id. at 589. 

 

The Court then gave clear direction to Clatskanie, GP, and ICNU about how and when to bring 

their claims.  It stated: ñOnce the BPA sets the new rates and FERC approves such rates, the 

petitioners may be able to file new petitions for review with this court é [because] a challenge 

to the method of calculating rates, dismissed as unripe at this stage, could become reviewable at 

a later date éò once BPA has calculated and FERC has approved such rates.  Id. (internal 

citation omitted). 

 

Accordingly, that is exactly what GP and ICNU have opted to do.  They have renewed their 

CF/CT-related challenges to BPAôs calculation of rates under the TRM, which is the calculation 

BPA has performed in this BP-12 rate proceeding.  For its part, BPA readily acknowledges and 

agrees with the courtôs direction and therefore believes it is procedurally proper for GP and 
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ICNU to bring their claims in this proceeding (assuming they have standing to do so, and noting 

that all their claims are fatally flawed for a host of other reasons as explained throughout this 

section 2.1.1).  See Industrial Customers, 388 Fed. Appx. 586, at 588-89.  Thus, Clatskanie 

stands alone in its erroneous interpretation of the procedural state of play. 

 

Moreover, because GP and ICNU have raised issues in this proceeding regarding CF/CT, it is 

entirely appropriate and necessary for BPA to have addressed those issues in its Draft ROD and 

to decide those issues in this Final ROD.  Clatskanieôs suggestion, that BPAôs CF/CT discussion 

is ñdictaò that does not belong in this case, is patently wrong.  BPA did not raise the CF/CT issue 

in this proceeding; that was done by GP and ICNU. 

 

Clatskanie tries to spin the CF/CT dispute into something it is not.  Clatskanie contends: ñWhat 

is at issue in this proceeding is the level of rates to be charged by BPA.  The dispute over CF/CT 

loads does not relate to the level of the Tier 1 or Tier 2 rates, but rather which rate tier should be 

applied.ò  Clatskanie Br. Ex., BP-12-R-CK-01, at 2.  To the contrary, the CF/CT dispute amounts 

to GPôs, ICNUôs, and Clatskanieôs disagreement with BPA over how its ratemaking decisions 

should implement the TRM and the CF/CT exception to the statutory definition of ñNew Large 

Single Load.ò  There can be no doubt these are challenges to BPAôs calculation of rates.  There 

is no longer an opportunity for these parties to re-litigate the TRM itself.  That opportunity 

occurred in Industrial Customers, wherein the court stated, ñ[i]t is undisputed that the Tiered 

Rate Methodology Record of Decision is a ófinal actionô éò and addressed the only merit-based 

challenge that was ripe, namely, ICNUôs discrimination claim.
3
  Industrial Customers, 

388 Fed. Appx. 586, at 589 (ñBecause this claim challenges the BPAôs authority to provide such 

differential treatment, and neither challenges a rate established under the Tiered Rate 

Methodology nor requires analysis of hypothetical characteristics of future rates, we conclude 

that it is ripeé.  This claim fails on the merits, however, because the BPA did not act arbitrarily 

and capriciously.ò). 

 

Thus, the court reviewed the TRM once it became a final action and upheld the TRM on all 

merit-based claims that were timely brought at that point.  All that remains is for BPA to set rates 

under the TRM (as it is doing in this proceeding).  Then, following Commission review, parties 

may, if they choose, challenge those ratemaking decisions pursuant to the statutory judicial 

review provisions at the appropriate time.  See 16 U.S.C. § 839f(e)(5); Industrial Customers, 

388 Fed. Appx. 586, at 589 (ñOnce the BPA sets the new rates and FERC approves such rates, 

the petitioners may be able to file new petitions for review with this court é [because] a 

challenge to the method of calculating rates, dismissed as unripe at this stage, could become 

reviewable at a later date éò (citation omitted)). 

 

Turning to Clatskanieôs three reasons why BPA is allegedly precluded from resolving the CF/CT 

dispute in this proceeding, this line of argument warrants little response.  As the Industrial 

Customers decision makes clear, and as BPA has long maintained, and as all other parties 

concerned with the CF/CT issue acknowledge by choosing to make their arguments in this 

                                                 
3
   The Court referred to the claim as having been brought by ICNU, however Clatskanie raised and argued it as 

well.  See Industrial Customers, 388 Fed. Appx. 586, Opening Brief of Petitioner Clatskanie, filed June 30, 2009, 

at 22-24. 
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proceeding, this BP-12 rate case is unquestionably the forum for BPA to resolve CF/CT issues 

that were contingent on ratemaking decisions and were unripe in Industrial Customers. 

 

First, contrary to Clatskanieôs assertion, there is copious material in the record that supports 

BPAôs discussion of CF/CT loads in the Draft ROD.  This ROD and the Draft ROD cite to 

testimony and evidence in this case and, to the extent necessary to respond to partiesô renewed 

issues that were already litigated in the proceeding that established the TRM itself, BPA has 

properly cited to materials from that proceeding as well. 

 

Second, Clatskanie mischaracterizes the facts when it asserts that BPA has ñvigorously resistedò 

partiesô efforts to put information into the record concerning CF/CT loads.  BPA argued, just as 

it has explained on these very pages, that 

[N]othing in Industrial Customers supports the proposition that the TRM itself is 

subject to re-litigation in this rate proceeding.  This is evidenced by the Courtôs 

finding that the TRM was a ñfinal actionò that was ripe for review. Consistent 

with that determination, the Court decided on the merits a single properly raised 

challenge to the TRM. On the other hand, the Court declined to address the 

remaining challenges raised by petitioners because they involved rates not yet 

established by BPA and approved by FERC. 

Hearing Officer Order, BP-12-HOO-13, filed Dec. 15, 2010 at 3-4 (summarizing BPAôs 

argument from its response to APACôs motion).  In this order, the Hearing Officer was 

responding to a motion by APAC that the notice of hearing published in the Federal Register 

improperly restricted parties from raising TRM issues in this proceeding, in contravention of 

Industrial Customers.  The restriction pertained to the foreclosure of certain parties proposing 

changes to the TRM, not to raising issues in this proceeding.  75 Fed. Reg. at 70746.  The 

Hearing Officer did not, as Clatskanie now contends, ñexpressly exclude[e] from BP-12 any 

issues challenging BPAôs treatment of CF/CT loads in the TRM é.ò  Clatskanie Br. Ex., 

BP-12-R-CK-01, at 2.  Instead the Hearing Officer explained simply that the TRM was a final 

action that had been reviewed by the Ninth Circuit in Industrial Customers and therefore was not 

subject to being re-litigated in this BP-12 proceeding.  Hearing Officer Order, BP-12-HOO-13, 

filed Dec. 15, 2010 at 4-5.  Then, the Hearing Officer clearly pointed out (as BPA had stressed in 

its argument against APACôs motion) that ñcertain challenges raised by the petitioners [in 

Industrial Customers] were not yet ripe for review because rates had not been established by 

BPA and approved by FERC.ò  Id.  Thus, those challenges could be (and have been) raised in 

this BP-12 proceeding.  BPA has not ñvigorously resistedò the introduction of any of these issues 

in this proceeding. 

 

If anything, this proceeding has demonstrated BPAôs attempts to receive further information and 

concrete evidence to support the CF/CT arguments GP and ICNU made in testimony.  

Specifically, BPA sent a myriad of data requests to both of these parties on this topic.  Across the 

board, BPAôs data requests were met with vague responses, objections based on lack of 

knowledge, and a complete dearth of evidence in general. 
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Third, Clatskanie misinterprets the language of the TRM as precluding BPA from amending the 

TRMôs terms.  Clatskanie Br. Ex., BP-12-R-CK-01, at 2-3.  This issue has already been raised 

and properly addressed by the Hearing Officer.  Hearing Officer Order, BP-12-HOO-13, filed 

Dec. 15, 2010 at 4.  The same reasoning still stands.  From the very beginning of this proceeding, 

the FRN clearly stated that ñmodifications to the TRM are within the scope of this proceeding.ò  

75 Fed. Reg. at 70746.  The only limitation is that the procedures specified in Chapters 12 and 13 

of the TRM must be followed and concluded before a proposed modification to the TRM may be 

placed into evidence.  Accordingly, changes to the TRM can be proposed in this proceedingð

indeed, five changes have been proposed and adopted herein.  In addition, ICNU suggested that 

BPA modify the TRM to accommodate future CF/CT loads.  See Issue 1.3.5.2. 

 

Turning to Clatskanieôs last argument, it attempts to support its theory that ñthe CF/CT issue is 

not properly before BPAò by bringing up the fact that it has filed another Ninth Circuit petition, 

Case No. 10-72838.  That case purports to re-litigate the legitimacy of the TRM.  However, the 

case does nothing to alter the procedural analysis discussed above.  As BPA pointed out to the 

Court in its Motion To Dismiss that case, which BPA hereby fully incorporates by reference, 

Clatskanieôs new petition is meritless and seeks only to re-argue the exact same issues raised and 

either decided, or found to be unripe, in Industrial Customers, 388 Fed. Appx. 586.  See 

Clatskanie Peopleôs Utility Dist. v. Bonneville Power Admin., Case No. 10-72838, Respondent 

Bonneville Power Administrationôs Motion To Dismiss For Lack Of Subject Matter Jurisdiction, 

filed Mar. 3, 2011, at 3-14.  In ruling on BPAôs motion, the Court did not ñspecifically reject[]ò 

BPAôs argument, as Clatskanie claims.  Clatskanie Br. Ex., BP-12-R-CK-01, at 3.  Rather, the 

Courtôs Appellate Commissioner merely issued a routine denial of BPAôs Motion but pointed out 

that BPA could renew the jurisdictional argument at a later stage of the case (i.e., in BPAôs 

answering brief) and that the actual merits panel would decide the issue at that time.  

See Clatskanie Peopleôs Utility Dist. v. Bonneville Power Admin., Case No. 10-72838, Order of 

April  29, 2011. 

 

Even Clatskanieôs own customer, GP, whose CF/CT interests are entirely aligned with 

Clatskanieôs, appears to believe that Clatskanieôs petition in Case No. 10-72838 may be 

procedurally improper and, instead, that the instant proceeding is the forum for CF/CT issues.  

GP did not attempt to intervene in Clatskanieôs new case until months after the deadline for 

doing so.  GPôs explanation for its delayed decision to intervene was because GP had been 

proceeding under the same procedural understanding as BPA had argued in its Motion to 

Dismiss.  Namely, that GP was ñbound by the prior mandate of the Courtò in Industrial 

Customers, 388 Fed. Appx. 586 which, in GPôs words, found that GPôs claims ñlack[ed] ripeness 

until BPA had approved rates.ò  Clatskanie Peopleôs Utility Dist. v. Bonneville Power Admin., 

Case No. 10-72838, Motion To Intervene Of Georgia Pacific, filed May 17, 2011, at 4-5. 

 

Accordingly, GP purposely awaited the outcome of BPAôs Motion To Dismiss (which directly 

raised the jurisdictional problems with Clatskanieôs petition) before deciding to intervene in 

Clatskanieôs case.  Moreover, even when GP filed its motion to intervene, GP was careful to 

point out that ñsome issues to be raised by GP may not be properly raised in this case, but must 

be reserved for a subsequent petition for review after BPA adopts rates.ò  Id. at 4 n.6 (emphasis 
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added).  Thus GP acknowledges that CF/CT issues are proper in this proceeding (and appeals 

thereof), rather than in Clatskanieôs lawsuit in Case No. 10-72838. 

 

As for BPA, the agencyôs position on these procedural matters has been the same in all forums, 

and has not changed over time.  The Courtôs direction is clear and BPA has been equally clear in 

its interpretation: (1) the TRM was ñindisputablyò a final action when BPA adopted it on 

November 10, 2008, (Industrial Customers, 388 Fed. Appx. at 588); (2) the majority of claims 

raised by Petitioners in Industrial Customers, including Clatskanie, were based on alleged 

impacts of future rates which had not yet been established (id. at 588-89); and (3) those claims 

would not be ripe for judicial review until rates were established by BPA and confirmed and 

approved by FERC.  Id. at 589.  BPA is now concluding the second stage of that process.  That 

is, in this BP-12 proceeding BPA is establishing rates and making decisions related thereto.  

Accordingly, parties such as GP and ICNU have raised their CF/CT arguments based on those 

decisions.  BPA has considered those arguments and decided them as discussed in the sections 

below.  If any parties ultimately choose to seek judicial review of those decisions, the time to do 

so will be after BPA concludes this rate proceeding and within 90 days after FERC grants final 

confirmation and approval of these rates.  16 U.S.C. § 839f(e)(5). 

 

In sum, because Clatskanieôs petition is not germane to this proceeding, it was not discussed in 

the Draft ROD.  As discussed in BPAôs motion to dismiss, that petition lacks merit and is a 

misguided attempt to perform a procedural slight of hand by re-litigating issues that the Court 

already decided or declined to review until they could be resolved in this proceeding (then 

appealed if necessary).  Thus it is Clatskanie that is ñobfuscating the Ninth Circuitôs jurisdiction 

over a pending appeal é.ò  Clatskanie Br. Ex., BP-12-R-CK-01, at 3. 

 

Decision 

BPAôs discussion of CF/CT issues in the Draft ROD and this Final ROD is procedurally 

appropriate in light of the Ninth Circuitôs rulings, and necessary given the arguments raised by 

the parties in this proceeding. 

 

Issue 2.1.1.2 

 

Whether BPAôs treatment of CF/CT load is contrary to the Northwest Power Act, and whether 

CF/CT load must be served at BPAôs ñlowestò preference rate. 

 

Partiesô Positions 

Georgia-Pacific (GP) argues that unrealized CF/CT loadðif and when it comes onlineðwould 

ñnot share the advantageous costs of Federal hydroelectric resources in the Tier 1 cost pool 

which was promised by BPA to the entities incurring that load at the ti[m]e of passage of the 

[Northwest Power Act].ò  GP Br., BP-12-B-GP-01, at 2.  GP states that the ñproper treatment of 

CF/CT under the [Northwest Power Act] requires that, as the remaining CF/CT amount is 

utilized by the consumer, such loads must receive service at the lowest Preference rate.ò  Id.  

Similarly, ICNU argues that ñ[t]he TRM violates the Northwest Power Act because it eliminates 
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the rate protections for Future CF/CT Loadsò and that Congress ñrequired BPA to provide 

cost-based power at its lowest rate to utilities for service to [CF/CT loads]é.ò  ICNU Br., 

BP-12-B-IN-01, at 13. 

 

GP asserts that the ñconcept of CF/CT load was developed to preserve [the] opportunity for 

melded rates that blended the costs of the Federal hydro system and the other resources in the 

Federal base system.ò  GP Br., BP-12-B-GP-01, at 3.  GP states that because BPA required, in 

order to designate CF/CT load, that a utility must have made a request from BPA for assurances 

of a supply to serve the load, this must therefore mean that BPA has preserved a portion of its 

existing resource base to serve the future requirements of the CF/CT load.  Id.  From that logic 

GP infers that ñ[t]he requirement of both a commitment from the utility to serve and a request 

from the utility to BPA to reserve resources is consistent with the notion embedded in the 

[Northwest Power Act] of preservation of an existing cost structure to benefit those prior 

commitments.ò  Id. at 3-4. 

 

GP states that the law ñensures that CF/CT Load has access to power at the embedded cost of the 

Federal hydro system, and is not required to be served at the incremental cost of the new 

resources that BPA might be required to procure in the future.ò  Id. at 4.  GP continues that the 

Northwest Power Act legislative history requires that ñPreference Customer load be served at the 

lowest rate, to distinguish it from the additional load to be served at the marginal rate of new 

procurements,ò and GP suggests that ñif CF/CT were served at a rate higher than other 

Preference load, it would render the original concept of CF/CT utterly moot.ò  Id. 

 

GP notes that a ñSection By Section Analysisò of the Northwest Power Act states that general 

requirements of preference customers must be served at a section 7(b) rate, which would likely 

be BPAôs lowest rate.  Id.  GP and ICNU also point to a similar passage in legislative history.  Id. 

at 5; ICNU Br., BP-12-B-IN-01, at 16-17. 

 

GP states that it is not true that the only purpose of the CF/CT designation is to distinguish it 

from a New Large Single Load.  GP Br., BP-12-B-GP-01, at 5.  According to GP, if that were 

the only purpose there would be no need to designate commitments of less than 10 MW as 

CF/CT, but GP notes that BPA has created three designations of less than 10 MW.  Id. 

 

Clatskanie adopts GP and ICNUôs arguments on this issue.  Clatskanie Br. Ex., BP-12-R-CK-01, 

at 5.  Clatskanieôs take on the issue is that BPA must serve CF/CT loads ñon the same basisò as 

BPA serves preference customersô general requirements.  Id. at 4-5.  In support, Clatskanie refers 

to the Northwest Power Act section 7(b)(4) definition of the term ñgeneral requirementsò and 

cites to one sentence of legislative history (the same sentence GP and ICNU have cited).  Id. at 5.  

Based on this one sentence, Clatskanie concludes: ñPutting it all together, Congress directed 

BPA to serve all CF/CT loads, regardless of when they come on-line, loads at the lowest-cost 

rate otherwise available to serve the preference customersô general requirements.ò  Id.  

Clatskanie believes the CF/CT-related problem with BPAôs tiered rate approach ñis that BPA has 

inserted into the Act the word ófuture.ô  The end result is that BPAôs treatment of a [p]reference 

[c]ustomerôs CF/CT loads may, in the future, bear absolutely no relationship to BPAôs treatment 

of the same [p]reference [c]ustomerôs general requirements.ò  Id. 
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BPA Staffôs Position 

Staff testified that it was unaware of any assurance that BPA has given that CF/CT load will be 

served at ñthe lowest rate.ò  Bliven and Cherry, BP-12- E-BPA-36, at 10.  Staff noted that ICNU 

cites page 14 of BPAôs New Large Single Load Policy Issue Review ROD (NLSL ROD) as 

support for its statement.  Id.  However, the actual words on that page state that ñ[o]nce the 

determination is made the utility customer and its load are given assurance that BPA service 

within the CF/CT load amount will be subject to the then effective priority firm (PF) power 

rate.ò  Id., citing NLSL ROD (March 2002) at 14.  Thus, the NLSL ROD does not support 

ICNUôs claim that CF/CT determinations preserve the lowest rate for the load.  Rather, it 

supports the application of the then-effective PF rate, which may or may not be BPAôs ñlowest 

rate.ò  Id. 

 

Consistent with the TRM, BPA will apply the then-effective PF Tier 2 rate should any future 

CF/CT load be placed on BPA to the extent such load causes a utilityôs load to exceed its Rate 

Period High Water Mark (RHWM), and if the utility elects to place that load on BPA.  Id. 

 

Evaluation of Positions 

At the outset, it is important to note that, in Industrial Customers of Northwest Utilities, et al., v. 

Bonneville Power Administration, 388 Fed. Appx. 586 (9th Cir. 2010) (unpublished 

memorandum opinion), GP and ICNU filed petitions for review challenging the TRM and BPAôs 

treatment of CF/CT load under the TRM as allegedly violating, among other things, the 

ratemaking provisions of the Northwest Power Act.  The Court held that the majority of claims 

raised by these petitioners were not ripe for review.  Id.  In the context of that case, BPA fully 

addressed its legal authority to establish tiered rates and explained why BPAôs treatment of 

CF/CT load under the TRM was consistent with and supported by BPAôs statutory authorities.  

See id., Answering Brief of Respondent Bonneville Power Administration, filed Sept. 29, 2009, 

at 36-52.  Because GP and ICNU raise many of the same or similar statutory arguments that they 

raised in that litigation, BPA hereby incorporates by reference its answering brief filed in that 

case. 

 

First and foremost, BPAôs rates are wholesale power rates and not retail service rates.  BPA does 

not directly serve the retail load of its utility customers, including any CF/CT load or NLSL 

load.
4
  Retail ratesetting is the province of the local utility.  Congress recognized in the context 

of large retail loads that BPAôs utility customers have the authority to set their retail rates so that 

whatever the cost of power sold by BPA, ñ[i]t will remain possible, é for a public utility to 

subsidize industry with lower-cost residential power.  This would, of course, need the consent of 

the utilityôs governing body.ò  H.R. Rep. No. 96-976, Part I, 96th Cong. 2d Sess., 44 (1980).  

Accordingly, any special price treatment is up to the local utility, not BPA. 

                                                 
4
   GP is a retail load, and ICNU is a trade organization representing various retail loads.  These loads are not 

wholesale power customers of BPA and therefore are not the object of the government action being decided in this 

proceeding, i.e., BPAôs setting of rates pursuant to the TRM.  Though GP and ICNU have been granted party status 

in this administrative proceeding, that should not be construed as an indication that this proceeding affects any 

legally protected interest of GP or ICNU. 
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The designation of a CF/CT creates an obligation on BPA only to serve such load as part of a 

preference utility customerôs general requirements.  A CF/CT designation does not guarantee 

price.  The first sentence of section 5(a) of the Northwest Power Act states that all power sales 

shall be subject to preference.  16 U.S.C. § 839c(a).  The second sentence of section 5(a) states 

that such sales of power shall be at rates established pursuant to section 7.  Id.  This expressly 

de-links the preference rights of the purchase of power from the rates for the power sold to 

preference customers.  Section 7 governs the setting of rates for CF/CT loads.  Section 7(b)(4) 

specifically points out that the term ñgeneral requirementsò does not include NLSLs.  16 U.S.C. 

§ 839e(b)(4).  Section 3(13) specifically exempts CF/CT from being an NLSL.  16 U.S.C. 

§ 839a(13).  The Northwest Power Act defines no other class of service for CF/CT to fall into 

but ñgeneral requirements.ò  Thus, section 7(b) governs the setting of rates for CF/CT loads.  

16 U.S.C. § 839e(b).  BPA has designated the PF rate as the rate developed pursuant to 

section 7(b) and applicable to the general requirements of public body, cooperative, and Federal 

agency customers.  16 U.S.C. § 839e(b)(1). 

 

It is not true, as GP, ICNU, and Clatskanie contend, that a CF/CT determination creates a right to 

receive power only at the lowest PF rate, generally asserted by these parties to be the PF Tier 1 

rates.  To the contrary, once a large load is determined to be CF/CT and the ceiling amount of 

load is set, the actual amount of CF/CT load that consumes power is treated as part of the utility 

customerôs general requirements load. 

 

However, unrealized nonexistent CF/CT load is not served.
5
  In contrast, the actual load is served 

with requirements power sold by BPA at the applicable PF rates, and the CF/CT load gains no 

greater rights to service than the rest of its serving utilityôs general requirements load; all general 

requirements load is to be charged the PF rate and not the NR rate.  When BPA includes the 

CF/CT-determined actual load as part of a utilityôs general requirements load, it simply means 

the actual amount of load is not treated as an NLSL and thus is not served at BPAôs NR rate.  See 

16 U.S.C. § 8393(b)(4); H.R. Rep. No. 96-976, Part II, 96th Cong. 2d Sess., 52 (1980). 

 

Whenever requested, BPA will sell power to GPôs retail utility (Clatskanie Peopleôs Utility 

District), which will then resell it to serve GPôs load.  BPAôs sale of power to Clatskanie will be 

made subject to the applicable PF rate, the form of which is based on the two-tiered PF rate 

design established in the TRM. 

 

The TRM follows closely the language set forth in section 7(b)(1) of the Northwest Power Act.  

Section 7(b)(1) states that the Administrator shall establish ña rate or ratesò that are to apply to 

meet the general requirements of BPAôs public body, cooperative, and Federal agency 

customers.  Since it uses the plural form ñrates,ò this rate directive clearly permits BPA to 

establish more than one section 7(b) (PF) rate, 16 U.S.C. § 839e(b)(1), and clearly demonstrates 

                                                 
5
   For this reason, Clatskanieôs contention that BPA has improperly inserted the word ñfutureò into the Northwest 

Power Act is groundless.  The simple fact is that load which does not exist cannot be served.  Moreover, Congress 

did not preserve a superior price treatment for any CF/CT load whether it presently exists and is being served or it 

comes into existence at a later date.  Clatskanieôs arguments on this point are also addressed in greater detail in 

Issue 2.1.1.3. 
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that Congress expressly allowed BPA to determine the number of 7(b) rates that would be 

applicable to 5(b) sales.  BPA enjoys substantial discretion as to how it designs rates to recover 

costs appropriately allocated to a rate pool, in this case the PF rate pool.  16 U.S.C. § 839e(e); 

City of Seattle v. Johnson, 813 F.2d 1364, 1367 (9th Cir. 1987); Central Lincoln Peopleôs Utility 

District v. Johnson, 735 F.2d 1101, 1121-1122 (9th Cir. 1984) (Central Lincoln II). 

 

Section 3(10) permits BPA to add replacement resources to the Federal base system.  

Section 7(b) permits BPA to recover (in such rate or rates) the cost of additional power needed to 

supply sales of power to meet the general requirements of BPAôs public body, cooperative, and 

Federal agency customers that exceed the Federal Base System resources.  As such, unrealized, 

nonexistent CF/CT load that comes on line after FY 2010 will be viewed the same as the other 

general requirements load growth of any public utility customer.  There is no pricing treatment of 

load that has been determined to be CF/CT that would be contrary to section 7(b)(1), because the 

TRM is establishing only the method of calculating 7(b) PF rates that will be of general 

application to sales of general requirements power made under contracts offered by BPA 

pursuant to section 5(b). 

 

Second, the price signals that will result from the TRM are intended to inform the local utility of 

the wholesale power costs incurred by BPA in supplying power needed by the utility to serve its 

load so the utility may make informed decisions to structure its resource acquisitions over the 

next 20 years.  These wholesale rates will not impose any limitation on the utility to set its retail 

rates in a manner that either subsidizes a consumerôs future CF/CT load or equitably allocates 

costs among all retail consumers that are served by the utility with power bought at the wholesale 

level as general requirements load.  See H.R. Rep. No. 96-976, Part I, 96th Cong. 2d Sess., 44 

(1980) (ñ[i]t will remain possible é for a public utility to subsidize industry with lower-cost 

residential power.ò)  Under the TRM, the Tier 2 rates are rates of general application, and any 

Federal power that is supplied to serve a customerôs general requirements load, irrespective of it 

being CF/CT load or non-CF/CT load, that is above the customerôs RHWM will be sold at a 

Tier 2 rate. 

 

The cost signals BPA provides its utility customers through BPAôs wholesale power rates may or 

may not, in turn, be mirrored in the retail rates the local utility applies to retail power sold to any 

CF/CT load it serves.  BPAôs utility customers establish their own retail rates and may choose to 

meld, flatten, or reduce the rates applicable to any segment of their retail loads in any manner 

they deem reasonable.  As such, the retail utilityôs actions may dampen the effects of the 

wholesale rate level and design at which they buy from BPA or any other wholesale power 

supplier. 

 

ICNU argues that tiered rates violate the Northwest Power Act because they eliminate the rate 

protections for future CF/CT loads.  ICNU Br., BP-12-B-IN-01, at 13.  An examination of the 

Northwest Power Act reveals several rate protections for general requirements, but no special 

rate protections for CF/CT loads.  General requirements get rate protections in the form of a 

specific allocation of costs pursuant to section 7(b)(1), first Federal base system resource costs, 

then section 5(c) resource costs, then new resource costs.  16 U.S.C. § 839e(b)(1).  

Section 7(b)(2) provides a rate protection to general requirements in the form of a rate ceiling.  
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16 U.S.C. § 839e(b)(2).  Section 7(b)(3) specifies that the costs not recoverable from public 

agency customers shall be recovered from power sales other than general requirements.  

16 U.S.C. § 839e(b)(3).  Section 7(b)(4) assures that the costs of serving NLSLs will not be 

included in the 7(b) rates.  16 U.S.C. § 839e(b)(4). 

 

Tiered rates are consistent with all of these rate protections.  The PF rate, including Tier 1 and 

Tier 2 rates, is determined based on allocations of Federal base system resource and section 5(c) 

resource costs.  The PF rate is reduced to the rate ceiling pursuant to section 7(b)(2).  No 

surcharge pursuant to section 7(b)(3) is included in the PF rate.  The PF rate is applicable solely 

to general requirements; NLSLs are not eligible to purchase at the PF rate, nor is any cost of 

serving an NLSL included in the PF rate. 

 

Next, GP states, without citation, that there is a ñnotion embedded in the [Northwest Power Act] 

of preservation of an existing cost structure é.ò  GP Br., BP-12-B-GP-01, at 4.  GP attempts to 

shore up this argument by reiterating that this ñnotionò is ñrepresented by the prerequisites for 

CF/CT [l]oad,ò namely, that the utility has ñcommitted to serve the load, and that the utility has 

requested BPA to reserve capacity to serve the load.ò  GP Br. Ex., BP-12-R-GP-01, at 2.  This 

commitment and request merely assures the CF/CT load of service as part of a preference 

customerôs ñgeneral requirementsò that the preference customer may place upon BPA.  BPA has 

never claimed otherwise.  However, the commitment and request do not address price and 

certainly do not provide any assurance or right to the ñlowestò possible rate.  GP also errs by 

asserting ñsome historical right to the [F]ederal hydro system.ò  This assertion is misplaced.  

Nowhere in sections 3(13) or 7 of the Northwest Power Act is there mention of the Federal hydro 

system.  Section 7(b)(1) directs that the basis for the rates applicable to general requirements 

and, hence, CF/CT loads is the Federal base system.  As directed by section 7(b)(1), BPA has 

structured the entire PF rate, including the Tier 2 rate, using all of the available Federal base 

system prior to including any section 5(c) resources.  16 U.S.C. § 839e(b)(1). 

 

The implication of GPôs argument is that the word ñmeldedò has the same meaning as the word 

ñuniform.ò
6
  See GP Br., BP-12-B-GP-01, at 3-5, 20.  It does not, and BPA will not read into the 

Northwest Power Act words that are not there.  For one thing, ñuniformò is a vestige of when 

BPAôs power and transmission rates were combined, and Congress was directing that customers 

whose loads were distant from the source of Federal generation would pay the same or 

ñuniformò cost for the transmission of Federal power as those that were closer to the generation.  

See Bonneville Project Act, section 6, 16 U.S.C. § 832e.  However, as applied to rates for the 

sale of power, the language in section 7(b)(1) contains the words ñrate or rates of general 

application.ò  16 U.S.C. § 839e(b)(1).  Section 7(b)(1) does not contain the word ñuniform,ò 

                                                 
6
   In its brief on exceptions, GP appears to retreat from this argument by contending there is a ñmisunderstandingò 

on BPAôs part as to what GP argues.  GP Br. Ex., BP-12-R-GP-01, at 2.  There is no misunderstanding.  GP argues 

in its initial brief:  ñ[t]he concept of CF/CT [l]oad was developed to preserve that opportunity for melded rates that 

blended the costs of the Federal hydro system and the other resources in the Federal base system.ò GP Br., BP-12-B-

GP-01, at 3.  GP continues: ñ[t]his ensures that CF/CT [l]oad has access to power at the embedded cost of the 

Federal hydrosystem, and is not required to be served at the incremental cost of the new resources that BPA might 

be required to procure in the future.ò  Id. at 4.  GP has not withdrawn this argument.  Accordingly, BPAôs above 

response addresses and disposes of it. 
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although that does not preclude each of the ñratesò established pursuant to section 7(b)(1) from 

being uniform.  In section 7(e), Congress stated that nothing in section 7 prohibits the 

Administrator from establishing, in rate schedules of general application, ña uniform rate or rates 

é or other rate forms.ò  16 U.S.C. § 839e(e).  Uniform in this context means that rate designs or 

rate forms for peaking capacity should be applied to those customers that purchase power from 

BPA under rate schedules of general application.  It further uses the word ñorò in a manner 

which the list should be read as a non-exclusive listing of ñother rate forms.ò  Id.  Tiered rates, as 

in the BP-12 rates, are consistent with this direction. 

 

While BPA has historically used a melded rate design, section 7(e) is clear that BPA is not 

precluded from adopting a different rate design.  Tiered rates provide BPA with a rate design that 

will further the long-term interest of the region as a whole.  In the Regional Dialogue Policy, 

BPA set forth the policy goals and objectives furthered by a tiered rate structure: 

Promotion of Regional Electric Infrastructure:  Adequate infrastructure 

development is essential to ensuring a reliable future power supply and to 

avoiding excessive market price volatility such as occurred during the West Coast 

energy crisis of 2000ï2001.  Although the region is not currently short of 

generation resources, new resource development requires long lead times.  While 

public utilities and resource developers are motivated and able to develop new 

power resources, they need certainty about how much low-cost power each utility 

can purchase from BPA in the long term and how BPA will price its power.  

Defining the amount of power each customer is eligible to purchase from BPA at 

the lowest-cost Tier 1 rate (the HWM) will allow utilities to move forward with 

plans to meet their additional or new load by developing their own resources or 

purchasing additional power from BPA at a potentially higher Tier 2 rate. 

*     *     *     * 

Low and Stable BPA Tier 1 Power Rates:  Low power rates are one of BPAôs 

most important contributions to the regional economy.  The Policy will help to 

keep BPAôs Tier 1 rate low and stable by greatly reducing the amount of 

augmentation cost included as part of a Tier 1 rate.  Historically, these 

augmentation costs have been one of the largest drivers of BPA rate increases. 

*     *     *     * 

Enhanced BPA Financial Stability and Assurance of Treasury Payments:  

A low and stable Tier 1 rate created by a major reduction in BPAôs past practice 

of acquiring new power and melding its costs with those of the existing system 

will greatly reduce the financial uncertainty that occurred when BPA rates rose 

above wholesale market prices.  This rate stability should significantly reduce 

future risks to BPAôs ability to make its Treasury payments.  Long-term 

take-or-pay commitments from customers will add further assurance that BPA 

will make those payments in full and on time, as will largely relieving BPA of the 

obligation to acquire power to replace reductions in existing system output at 

melded rates. 
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Regional Dialogue Policy at 5-6.  GPôs argument that BPA is constrained from altering its 

historical practice of melding the costs of resources when setting rates ignores the fact that a 

tiered rate structure is not only consistent with BPAôs statutory authority but is in the long-term 

interest of the region.  Fostering resource development, ensuring BPA rates are low and stable, 

and enhancing BPAôs financial stability are all furthered through the transition to tiered rates.  

Effective and efficient price signals also further the positive economic goal of ensuring that 

customers better understand the true cost of their actions.  This, in turn, induces customers to 

conserve power.  The intent of Congress that BPAôs customers understand the true cost of 

serving load growth is evident in section 7(j): ñAll rate schedules adopted é by the 

Administrator pursuant to this section shall indicate é (2) the cost of resources acquired to meet 

load growth within the region and the relation of such cost to the average cost of resources 

available to the Administrator.ò  16 U.S.C. § 839e(j) (emphasis added).  BPA is not limited from 

establishing a rate design that promotes the purposes of the Northwest Power Act and serves the 

important public policy interests identified above. 

 

On the contrary, this conclusion is reinforced by and consistent with section 7(e) of the 

Northwest Power Act, 16 U.S.C. § 839e(e).  Section 7(e) is a savings clause which clarifies that 

the rate provisions of the Act should not be construed to prohibit BPA from establishing various 

rate forms or designs: ñ[n]othing in this chapter prohibits the Administrator from establishing, in 

rate schedules of general application, a uniform rate or rates for sale of peaking capacity or from 

establishing time-of-day, seasonal rates, or other rate forms.ò  16 U.S.C. § 839e(e) (emphasis 

added).  The legislative history of section 7(e) expresses Congressôs recognition that the rate 

directives expressed in section 7(b)(1) and other sections of the Northwest Power Act: 

only govern the amount of money BPA is to collect from each class of customer 

and not the form of the rate used to collect that sum of money.  For example, time-

of-day rates, seasonal rates, rate structures designed to give BPA customers 

particular price signals, and other rate forms would be permissible. 

H.R. Rep. No. 96-976, Part I, 96th Cong., 2d Sess., 69 (1980) (emphasis added). 

 

It is true that while the Northwest Power Act was being considered by Congress, discussion 

occurred about whether BPA should be mandated to implement a two-tier rate structure.  At the 

same time, Congress chose not to include express language in the Northwest Power Act that 

would have required a particular rate design.  The Ninth Circuit explained that, instead, the 

legislative history ñshows only that Congress rejected a ómulti-tier pricingô amendment that 

would have mandated direct assignment of the cost of new energy sources to certain customer 

classes.ò  Central Lincoln II, 735 F.2d at 1122 (emphasis added), citing 126 Cong. Rec. H10, 

526-527 (daily ed. Nov. 12, 1980), reprinted in BPA Legislative History at 171-172.  

Significantly, the Court went on to note that: 

é. the Act specifically allows the Administrator latitude in choosing rate forms.  

See 16 U.S.C. § 839e(e).  Because a main purpose of the Act is to encourage 

conservation and efficiency, 16 U.S.C. § 839(1), the Administrator is given 

discretion to achieve these purposes through rate design.  That the Act specifies 

certain methods of conservation cannot reasonably be read to prohibit other 

conservation measures.  Indeed, the House Interior Committee comments on 16 
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U.S.C. § 839e(e) specifically state that the statute permits rate forms ñdesigned to 

give BPA customers price signals,ò such as the LRIC.  House Report, Part II, 

supra, at 53. 

Id. (emphasis added). 

 

In rejecting a mandatory tiered rates structure, Congress did not prohibit such a structure.  

Lacking clear direction from Congress as to the structure of BPAôs rates, it must be concluded 

that Congress left such determination to the discretion of the Administrator.  See also Central 

Electric Power Cooperative, Inc., et al., v. Southeastern Power Administration, et al., 

338 F.3d 333, 337 (4th Cir. 2003), quoting Town of Norwood v. FERC, 962 F.2d 20, 22 

(D.C. Cir. 1992) (ñsince óissues of rate design are fairly technical and, insofar as they are not 

technical, involve policy judgments that lie at the core of the regulatory mission,ô [Southeastern 

Power Administration] enjoys considerable discretion in determining how to structure the 

recovery of such costs.ò).  Southeastern Power Administration is a power marketing agency in 

the Department of Energy, as is BPA. 

 

Moreover, the legislative history GP cites does little to advance its argument.  The Ninth Circuit 

has held that it will not read into the Northwest Power Act statutory prohibitions that constrain 

the Administratorôs discretion based merely on inference.  For instance, with respect to BPAôs 

Intertie Access Policy, the Court found that ñCongress has never disapproved a policy allocating 

Intertie access on a pro rata basis despite being aware that BPA contemplated such a policy even 

before the Intertie was constructedé.  In outlining this history we do not mean to suggest that 

Congress has approved the Formula Allocation.  This history does indicate, however, that 

Congress has not prohibited such a policy and that it is within BPAôs discretion to adopt a pro 

rata allocation scheme.ò  California Energy Commôn v. Bonneville Power Administration, 

909 F.2d 1298, 1311, n.12 (9th Cir. 1990) (CEC).  This ruling contradicts GPôs notion that BPA 

is required to have melded cost 7(b) rates that apply to sales under section 5(b) of the Northwest 

Power Act. 

 

BPA also notes that in BPAôs first rate case record of decision following enactment of the 

Northwest Power Act, BPA considered adopting the rate design alternative of tiered rates.  See 

1981 Wholesale Power Rate ROD (June 1981), at III -5 to III -7.  BPA did not adopt tiered rates 

due to uncertainty as to whether tiered rates could promote conservation or provide rate relief to 

low-income groups.  There is no hint in the June 1981 ROD that there was any uncertainty that 

BPA would have been precluded by the newly enacted Northwest Power Act from adopting such 

rates. 

 

GP argues that by designating load as CF/CT load, this ensures that BPA has preserved a portion 

of its existing resource base to serve the future requirements of the CF/CT load.  GP Br., BP-12-

B-GP-01, at 3.  This is a complete misstatement of the intent of CF/CT designation.  There are 

currently almost 1,000 aMW of unused CF/CT load in the region.  Wolverton, BP-12-E-IN-03, 

at 19 (1,013.16 aMW) and 25 (970.01 aMW with corrections applied).  The idea that BPA has 

stored almost 1,000 aMW of Federal base system resources awaiting the day for a future CF/CT 

load to appear is without merit (and likely illegal) due to the economic waste that would be 

involved. 
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Section 7(b)(1) requires that BPA ñrecover the costs of that portion of the Federal base system 

resources needed to supply such loads until such sales exceed the Federal base system 

resources.ò  16 U.S.C. § 839e(b)(1) (emphasis added).  Then, and only then, may BPA ñrecover 

the cost of additional electric power as needed to supply such loads.ò  Id.  BPA allocates the 

costs of about 7,500 aMW of Federal base system costs and about 5,000 aMW of section 5(c) 

resource costs to the 7(b)(1) loads.  PRS Documentation, BP-12-FS-BPA-01A, at 29, lines 30 

and 35.  If BPA were required to set aside almost 1,000 aMW of Federal base system resources 

for future CF/CT loads, this would require BPA to reduce the Federal base system costs from 

7,500 aMW to 6,500 aMW, increase the 5(c) costs from 5,000 aMW to 5,300 aMW, and add 

new resource costs of 700 aMW.  Doing so would mean that BPA would be allocating an extra 

1,000 aMW of section 5(c) resource costs when the 7(b)(1) loads exceeded the Federal base 

system by only 5,000 aMW, in direct contravention of section 7(b)(1). 

 

Rather than preserving Federal base system resources, the CF/CT determination only grants 

future loads access to the 7(b)(1) rate pool.  By gaining access to the 7(b)(1) rate pool, the future 

CF/CT load is assured of access to BPAôs PF rate.  Given the circumstances stated above, if 

1,000 aMW of new CF/CT load appeared in FY 2012, the Federal base system might expand to 

8,500 aMW with the 5(c) resource contribution remaining at 5,000 aMW.  Or the Federal base 

system resource might stay at 7,500 aMW, with the 5(c) resources rising to the full 5,300 aMW, 

and then 700 aMW of new resources would be assigned to the 7(b)(1) rate pool.  In neither case 

is 1,000 aMW of Federal base system resources ñpreservedò (as GP argues) to serve the potential 

that CF/CT might become actual load at some point in the future. 

 

GP goes on to argue that the law ñensures CF/CT Load has access to power at the embedded cost 

of the Federal hydro system.ò  GP Br., BP-12-B-GP-01, at 4.  However, that is not what the 

statute says.  By allowing the CF/CT load to be treated as general requirements, section 7(b)(1) 

allows the inclusion of CF/CT load access to the 7(b)(1) rate pool, whereby its rates are to be 

first based on ñthe costs of that portion of the Federal base system resources needed to supply 

such loads until such sales exceed the Federal base system resources,ò and then ñthe cost of 

additional electric power as needed to supply such loads.ò  16 U.S.C. § 839e(b)(1).  Thus, the 

notion that CF/CT load has any sort of priority access to the generation of the Federal system is 

simply not the law. 

 

GP suggests that ñif CF/CT were served at a rate higher than other Preference load, it would 

render the original concept of CF/CT utterly moot.ò  GP Br., BP-12-B-GP-01, at 4.  However, 

GPôs suggestion, that CF/CT is being treated differently from other general requirements, is 

simply not the case under tiered rates.  First, existing CF/CT load is considered in the general 

requirements that are granted the right to purchase at Tier 1 rates.  Second, future CF/CT load, 

should it ever occur, would be considered in the general requirements; that is, granted the right to 

purchase at either Tier 1 or Tier 2 rates, depending upon the utilityôs circumstances, which are 

section 7(b)(1) rates.  There is no distinction between future CF/CT loads and other future 

general requirements.  They are both treated in the same manner.  This treatment is consistent 

with section 7(b), granting all existing and future load access to section 7(b)(1) rates.  The fact 
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that such rates are tiered is a matter of rate design, not one of resource cost allocation in violation 

of section 7(b)(1). 

 

Next, GP appeals to the Section-by-Section Analysis of the Northwest Power Act.  Legislative 

History of the Pacific Northwest Power Planning and Conservation Act, at 34-65.  Specifically, 

GP refers to this analysis, which says ñ[u]nder Section 7(b), BPA is obligated to sell power at its 

lowest rateðthe ñregional rateòðto preference customers to meet their general requirements, 

i.e., their net requirements exclusive of power to serve new single large loads.ò  Id. at 77.  GP 

and ICNU both point to different portions of the House Interior Committee Report on the 

Northwest Power Act as more evidence that Congress established the right of CF/CT to the 

ñlowest rate.ò  GP Br., BP-12-B-GP-01, at 5, citing H.R. Rep. No. 96-976, Pt. II, 96th Cong., 

2nd Sess. 36 (1980); ICNU Br., BP-12-B-IN-01, at 16, citing H.R. Rep. No. 96-976, Pt. II, 

96
th
 Cong., 2nd Sess. 36, 52 (1980).  Nevertheless, these cites do not support the claims of GP 

and ICNU. 

 

First, the Section Analysis clearly states that ñ[t]his analysis paraphrases the Act and 

incorporates material from the accompanying reports.  It is not a definitive statement of law.ò  

Legislative History at 1, n.1.  In addition, the Section Analysis elsewhere states that 

ñ[s]ection 7(e) clarifies that BPA may establish a uniform rate for the sale of peaking capacity, 

and that the Actôs rate directives govern the amount of revenue BPA must collect from each 

customer class, not the rate form (e.g., time-differentiated rates remain valid).ò  Id. at 92.  The 

House Interior report clarifies that its discussion of ñlowest rateò in section 7(b)(1) ñgovern[s] 

the amount of money BPA is to collect from each class of customer and not the form of the rate 

used to collect that sum of money.ò  H.R. Rep. No. 96-976, Pt. II, 96th Cong., 2nd Sess. 36, 53 

(1980).  Thus, Congress allowed BPA to continue to set the rates under section 7(b)(1) in a 

manner that allowed ñtime-of-day rates, seasonal rates, rate structures designed to give BPA 

customers particular price signals, and other rate formsé.ò  Id. (emphasis added).  Tiered rates 

have been designed in a way that does not violate section 7(b)(1) but sends appropriate price 

signals to BPAôs public body customers. 

 

Taken to its logical conclusion, the GP, ICNU, and Clatskanie position would allow only one PF 

rate structure, ñthe lowest rate.ò  Any PF rate that was greater than ñthe lowest rateò would not 

be allowed.  Under such thinking, BPAôs longstanding use of seasonal or monthly rates, 

time-differentiated rates, product-specific rates (such as Slice and Load Following rates) would 

not be allowable because some of the specific rates exceeded ñthe lowest rate.ò  Thus, these 

arguments strike at the very heart of BPAôs rate design discretion, the ability to set rates 

appropriate to the type of product being purchased, the time the power is purchased, or the 

amount of power being purchased.  Such rate design restrictions were clearly not the intent of 

Congress when it considered the Northwest Power Act. 

 

Clatskanie disagrees with this portion of BPAôs Draft ROD, and takes a very different 

interpretation of congressional intent.  Clatskanie Br. Ex., BP-12-R-CK-01, at 7-8.  However, 

this two-page portion of Clatskanieôs argument contains not a single citation to support its 

assertions (save for one cite to a general, hornbook principle regarding the purpose of statutory 

construction).  Id.  Despite Clatskanieôs misplaced argument, Congressôs purpose is as BPA has 
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thoroughly described above, and throughout this section 2.1.1 of the ROD.  Namely, Congress 

did not provide the ñlowest rateò and price protection that Clatskanie seeks. 

 

GP takes exception with Staffôs position that the only purpose of the CF/CT designation is to 

distinguish it from an NLSL.  GP Br., BP-12-B-GP-01, at 5.  If there were another purpose, one 

would expect to find other references in the Northwest Power Act to CF/CT other than in the 

definition of ñNew Large Single Load.ò  16 U.S.C. § 839a(13).  However, this is the only 

mention in the statute.  Thus, the purpose of the designation is to assure the utility that should 

such load occur, it would not be considered an NLSL but would be a part of the utilityôs general 

requirements load.  Once established as a general requirements load, it would be charged the 

7(b)(1) PF rate.  The fact that the PF rate is now tiered does not alter the fact that CF/CT load has 

to be charged the PF rate.  BPA is not proposing to treat the CF/CT load, should it ever occur, as 

an NLSL and charge it the NR rate. 

 

GP further questions why BPA would create CF/CT designations in an amount less than 

10 aMW if the sole purpose of CF/CT is to distinguish such load from NLSL.  GP Br., BP-12-B-

GP-01, at 5.  GP states that if the Staff contention were true, then there would be no need for 

CF/CT designations less than 10 aMW.  Id.  But GP misses an important aspect in making this 

connection.  CF/CT designations less than 10 aMW still retain value to the utility.  For example, 

suppose that a utility has a consumer industrial operation with a CF/CT designation of 6 aMW 

and the consumer decides to expand its facility and increase its load by 13 aMW.  If the utility 

does not have any CF/CT designation, the entire expansion would be exposed to a potential 

NLSL determination.  However, because the utility has a 6 aMW CF/CT attributable to this 

consumer, the first 6 aMW of expansion is shielded from an NLSL determination, thereby 

subjecting only the remaining 7 aMW to a potential NLSL determination.  Thus, CF/CT 

designations of less than 10 aMW are potentially important to the utility.  This provides no 

rationale for GP to attempt to expand the rights granted pursuant to a CF/CT determination. 

 

Finally, ICNU maintains that ñthe right to service as a CF/CT load is guaranteed to both the 

industrial load and the preference utility customer.ò  ICNU Br., BP-12-B-IN-01, at 16 (emphasis 

in original).  ICNU bases this on a BPA statement that, once a CF/CT determination is made, the 

utility and its load are given assurance that BPA service within the CF/CT amount will be subject 

to the then-effective PF rate.  Id.  ICNU appears to misunderstand the definition of New Large 

Single Load. 

 

The definition of New Large Single Load in section 3(13) of the Northwest Power serves to 

differentiate between large load that is served by a BPA customer (i.e., CF/CT compared to 

NLSL).  This differentiation is made for purposes of applying either the PF rate or the NR rate to 

power BPA sells to its wholesale power customers that serve either a CF/CT load or an NLSL.  

End-use consumers, whether or not industries, do not hold CF/CT determinations.  Indeed, ICNU 

acknowledges that the ñCF/CT determination is requested by and provided to the preference 

utility é.ò  Id. (emphasis added).  The determination is used merely for billing purposes under 

BPAôs power sales contracts with those utility customers that serve CF/CT load.  By knowing 

the amount of a customerôs load that is CF/CT load, BPA can then apply the applicable rate and 

bill accordingly. 
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BPA does not dispute the fact that the determination may be important to the industry.  However, 

BPA does not know how or in what manner utility customers will subsequently recover their 

power costs from their retail ratepayers, including a CF/CT load.  The ability to avoid the NR 

rate for industrial load growth should be of particular value.  However, there is no merit to 

ICNUôs contention that the value is linked solely to the PF Tier 1 rate.  ICNU Br., BP-12-B-

IN-01, at 19-20.  To the contrary, the determination of load as CF/CT brings with it the benefit of 

the PF rate.  There remains considerable value even if the load would be charged a PF Tier 2 

rate.  As explained in Issue 2.1.1.3 below, Tier 2 rates and NR rates are not the same. 

 

Tier 2 rates are a part of the 7(b)(1) PF rate, just as Tier 1 rates are.  The PF rate is allocated the 

costs of first the FBS, then section 5(c) resources, and then, as needed, new resources.  Further, 

the PF rate, in its entirety, is eligible for section 7(b)(2) rate protection.  In contrast, additional 

large load being served by a public utility without CF/CT status would likely be determined to be 

an NLSL and subject to the NR rate.  The NR rate is allocated FBS or section 5(c) resource costs 

only if such resources are surplus to the needs of the section 7(b) rate pool.  If there are no 

surplus Federal base system resources, then the NR rate will be allocated the costs of section 5(c) 

and new resources.  (Currently, 7(b)(1) loads are greater than 12,000 aMW and the Federal base 

system is about 7,000 aMW; the likelihood of surplus Federal base system being allocated to the 

NR rate at any point in the future is non-existent.  See Power Rates Study, BP-12-FS-BPA-01A, 

at 29).  Further, section 7(b)(3) exposes the NR rate to paying for a portion of the rate protection 

afforded preference customers through the application of section 7(b)(2).  For example, the 

section 7(b)(3) rate surcharge for the NR-12 rate is $7.73 per megawatthour.  Thus, even if the 

resource costs incurred by BPA to serve an Above-RHWM Load and an NLSL were identical 

(in this case, the Tier 2 rate is considerably below the cost of new resources), the rates for the 

two loads would still be distinctly different. 

 

Decision 

BPAôs treatment of CF/CT load complies with all applicable laws, and there is no requirement 

that CF/CT load must be served at BPAôs ñlowestò preference rate. 

 

Issue 2.1.1.3 

 

Whether BPA is charging CF/CT loads a Tier 2 rate based only on the marginal, market cost of 

power and thereby impermissibly treating CF/CT loads the same as NLSLs. 

 

Partiesô Positions 

ICNU argues that ñBPA essentially treats Future CF/CT Loads no better than NLSLs éò and 

that ñBPA does not have the legal authority to charge preference customers with CF/CT loads at 

rates primarily based on the costs of new resources as Tier 2 rates are under BPAôs TRM.ò  

ICNU Br., BP-12-B-IN-01, at 14.  ICNU contends that service at Tier 2 rates does not give 

CF/CT loads access to BPAôs lowest-cost resources but, rather, ñis similar to the NR rate 
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because the resource component of the NR and Tier 2 rates are based on the same market 

sources.ò  ICNU Br., BP-12-B-IN-01, at 15. 

 

ICNU states that ñ[c]harging Future CF/CT Loads a rate that does not include any of BPAôs 

lowest cost resources and is instead based on the costs of only market resources defeats the 

reason for establishing a distinction between CF/CT and NLSL loads.ò  ICNU Br., BP-12-B-

IN-01, at 17.  ICNU states that the Tier 2 rate ñwill be based on the same underlying resources 

costs as the NR rate éò and ñ[t]his impermissibly treats most CF/CT loads essentially the same 

as NLSLs prior to Section 7(b)(3) surcharges, and practically eliminates the statutory rate 

protections CF/CT loads were provided in the Northwest Power Act.ò  Id. 

 

ICNU contends Tier 2 rates ñdo not benefit from the existing low-cost resources in the Federal 

Base System because Tier 2 loads are served with market priced resources.ò  Id. at 19.  ICNU 

states that ñ[w]hile it is correct that Tier 2 rates are based on specific resources costs, these are 

priced at the market.  Thus, the Tier 2 rates are essentially market rates é.ò  Id.  ICNU bases its 

conclusions ñon the fact that there are no Tier 1 Generation surplus resources to serve any Tier 2 

or NR loadsò and ñ[a]ny excess Tier 1 system firm resources are priced at market levels for 

crediting back to Tier 1 costs, and are not used to lower the NR or Tier 2 rates.ò  Id. at 20.  

Therefore, ICNU concludes, ñbecause there is no cost based generation in BPAôs own resources 

to serve Tier 2 and NR loads, then it follows that any substantial additional loads must be served 

with market purchases.ò  Id. 

 

Similarly, GP states that a CF/CT load that comes on-line in the future will suffer financial harm 

from being served at Tier 2 rates because the costs of such rates ñwould be driven by current 

market conditions and generally would be higher than the embedded costs of the Federal hydro 

system.ò  GP Br., BP-12-B-GP-01, at 6.  GP estimates this harm to be ñ$3.5 million more a year 

in additional electric costs to serve a 35 MW expansion at Tier 2 as opposed to Tier 1 rates.ò  Id.  

GP notes that BPAôs rebuttal testimony points out that Clatskanie PUD has elected to serve any 

load growth during the FY 2012 rate period from other resources, rather than from BPA under 

Tier 2 rates.  Id. at 7.  Regardless of that fact, GP states it is still harmed ñbecause any additional 

load will not be served at Tier 1 rates, but at the significantly increased rates of either Tier 2 or 

market-based procurement.ò  Id. 

 

ICNU proposes that BPA should revise its rates to ensure that future CF/CT loads are not 

charged a rate that excludes all BPAôs low-cost Federal Base System resources and is not based 

on the same costs as the NR rate.  Id.  ICNU argues that ñ[c]harging Future CF/CT Loads a 

Tier 2 rate based on only the marginal, market cost of power is directly contradictory to the 

Northwest Power Act because these loads were specifically protected, and eliminates any 

practical benefits for any CF/CT that increases service in the future.ò  Id. at 20-21. 

 

Clatskanie adopts GP and ICNUôs arguments on this issue.  Clatskanie Br. Ex., BP-12-R-CK-01, 

at 5, 6-7.  Clatskanie believes the CF/CT-related problem with BPAôs tiered rate approach ñis 

that BPA has inserted into the Act the word ófuture.ô  The end result is that BPAôs treatment of a 

[p]reference [c]ustomerôs CF/CT loads may, in the future, bear absolutely no relationship to 

BPAôs treatment of the same [p]reference [c]ustomerôs general requirements.ò  Id. at 5.  In a 
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related theory, Clatskanie states that ñBPA is treating new CF/CT loads like NLSL by subjecting 

them to market risk.ò  Id. at 6 (paragraph heading).  Clatskanie argues this is improper because 

ñCongress could have allowed BPA to serve such CF/CT loads at the incremental cost of the 

additional power [that Clatskanie assumes would be needed to serve CF/CT as it comes into 

existence and online], just as BPA does for NLSLs.  This would have imposed the market-risk 

for such power squarely on the consumer.  Alternatively, Congress could have taken steps to 

protect CF/CT loads from such market risks by directing BPA to serve them, when they arise, at 

a melded rate on the same basis that BPA serves each Preference Customerôs general 

requirements.ò  Id. at 7.  Clatskanie believes Congress chose the latter. 

 

BPA Staffôs Position 

BPA Staff explains that a CF/CT determination ñallows certain consumer loads that meet 

specific statutory requirements to avoid being designated as an NLSL.ò  Bliven and Cherry, 

BP-12-E-BPA-36, at 10.  If the consumer load is determined by BPA to be CF/CT load, it would 

be included in the utilityôs general requirement and would be eligible for service at a 7(b)(1) rate.  

Id. at 11.  Thus, the CF/CT determination allows any increase in the consumer load to be treated 

exactly as any other non-NLSL load growth of the utilityðthat is, not subject to NLSL 

treatment.  Id.  Staff contends that both GP and ICNU make the same mistake: equating the 

resources defining the amount of power available at Tier 1 rates to the Federal base system.  

Id. at 13.  Staff shows that Tier 2 rates are based on allocations of Federal base system resources 

and that the NR rate for NLSLs is based on new resources.  Id. at 15. 

 

Evaluation of Positions 

ICNU and GP (and therefore Clatskanie too, since it adopts their arguments) are incorrect on a 

number of key factual points.  In addition to these errors, their underlying arguments lack merit.  

This discussion will correct the misconceptions first, and then address the arguments. 

 

First, GP and ICNU misstate BPAôs rate proposal.  Both GP and ICNU mistakenly equate the 

resources defining the amount of power available at Tier 1 rates to the Federal base system.  

Bliven and Cherry, BP-12-E-BPA-36, at 13.  The two concepts are not the same, and the 

distinctions are important.  Id. 

 

The Federal base system is defined in section 3(10) of the Northwest Power Act: 

ñFederal base system resourcesò meansð 

(A) the Federal Columbia River Power System hydroelectric projects; 

(B) resources acquired by the Administrator under long-term contracts in 

force on December 5, 1980; and 

(C) resources acquired by the Administrator in an amount necessary to replace 

reductions in capability of the resources referred to in subparagraphs (A) and 

(B) of this paragraph. 

16 U.S.C. § 839a(10).  In contrast, Tier 1 System Resources are defined in the TRM as ñthe 

Federal System Hydro Generation Resources listed in Table 3.1; the Designated Non-Federally 
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Owned Resources listed in Table 3.2; and the Designated BPA Contract Purchases listed in 

Table 3.3.ò  BP-12-A-03, at xxii. 

 

The resources listed in the TRM tables include some, but not all, of the Federal base system 

resources as they are identified in the BP-12 Power Rates Study.  Bliven and Cherry, BP-12-E-

BPA-36, at 14.  In addition, the resources included in the TRM tables include resources that have 

been identified in the PRS as new resources.  Id. 

 

These distinctions are important because, pursuant to the TRM, the resources that are included in 

Tier 1 System Resources are used to establish the maximum amount of load that will be served at 

Tier 1 rates for each rate period.  Id.  Unrelated to the amount of load served at these rates are the 

cost allocations directed by section 7 of the Northwest Power Act, in particular, section 7(b)(1).  

Id.  Section 7(b)(1) states that: 

The Administrator shall establish a rate or rates of general application for electric 

power sold to meet the general requirements of public body, cooperative, and 

Federal agency customers within the Pacific Northwest, and loads of electric 

utilities under section [5(c)]. Such rate or rates shall recover the costs of that 

portion of the Federal base system resources needed to supply such loads until 

such sales exceed the Federal base system resources.  Thereafter, such rate or 

rates shall recover the cost of additional electric power as needed to supply such 

loads, first from the electric power acquired by the Administrator under section 

[5(c)] of this title and then from other resources. 

BPA has designated the rates set pursuant to section 7(b)(1) as the Priority Firm Power rates.  

Bliven and Cherry, BP-12-E-BPA-36, at 15.  The resource costs allocated to the PF rates, 

including both Tier 1 and Tier 2 rates, are a mix of Federal base system resources and 

section 5(c) exchange resources.  Id.  The Power Rates Study allocates no new resource costs to 

the PF rates.  Power Rate Schedules, BP-12-A-02B, GRSP II.B.  New resource costs are 

allocated to the IP, NR, and FPS rate classes, as are the remainder of the 5(c) exchange resource 

costs that are not allocated to the PF rates.  Id. 

 

Next, ICNU tries to link the FBS resources used to serve loads priced at the Tier 2 rate to 

resources used to serve loads priced at the NR rate.  In doing so, ICNU confuses the distinction 

between resources in the FBS pool and resources in the new resources pool.  Specifically, ICNU 

states ñBPA is setting rates so that utility purchases for Future CF/CT Loads will be charged a 

rate based on the cost of market resources.  This rate will be based on the same underlying 

resources costs as the NR rate that BPA would charge if it actually served any NLSLs.ò  

ICNU Br., BP-12-B-IN-01, at 17. 

 

ICNUôs statement is wrong.  It confuses the resources used to establish the Tier 2 rates with 

resources assigned to the new resources pool.  The costs of resources used to establish Tier 2 

rates are Federal base system resources, not new resources.  PRS Documentation, BP-12-FS-

BPA-01A, Table 2.3.2, line 22.  The resources used to establish the NR rate are a mix of 5(c) 

exchange resources and new resources.  Id., Table 2.5.8.4, line 21.  As shown in the GRSPs, the 

NR rate is comprised of 67.58 percent exchange resources and 32.42 percent new resources.  



 

 

BP-12-A-02 

Chapter 2.0 ï Power Topics 

54 

Power Rate Schedules, BP-12-A-02B, GRSP II.B.  The PF rates are comprised of 46.19 percent 

Federal base system resources and 53.81 percent exchange resources.  Id.  Underlying these 

resource cost contributions is a 100 percent assignment of Federal base system resource costs to 

the PF rate pool.  Id.  Exchange resource pool costs are assigned 94.14 percent to the PF rate 

pool, 4.6 percent to the IP rate pool, 1.25 percent to the FPS rate pool, and a minuscule amount 

to the NR rate.  Id.  New resource costs are assigned 78.60 percent to the IP rate pool, 

21.40 percent to the FPS rate pool, and a minuscule amount to the NR rate pool.  Id. 

 

Although BPAôs proposed Tier 2 rates are based on the cost of newer FBS resources, that does 

not mean that such rates will be the same as the NR rate, that the utility itself may not meld its 

costs in its retail rates, or that BPAôs tiering of rates is an inappropriate pricing signal for load 

growth.  BPA is not proposing to establish a different NR rate nor establish an NR rate that 

would apply to general requirements service.  To the contrary, as defined in the TRM, the Tier 2 

rates will be cost-based rates based on FBS resource costs. 

 

ICNU and GP are also incorrect that the resources used to establish the NR rate are market 

resources.
7
  ICNU Br., BP-12-B-IN-01, at 18; Wolverton, BP-12-E-IN-01, at 19; GP Br., BP-12-

B-GP-01, at 2, 6.  There are no market purchases in either the exchange resource pool or the new 

resources resource pool.  PRS Documentation, BP-12-FS-BPA-01A, Table 2.2.2.2, lines 63-82.  

Thus, there are no market purchase costs in the NR rate. 

 

While BPA does not expect to supply power to customers serving loads subject to the NR rate, 

the presence or lack of NR rate loads does not have anything to do with the resource cost 

assignments.  ICNU appears to believe that because there are no NR rate loads, there are likewise 

no resources in the new resources pool.  Although the rate pool and the resource pool have 

similar names, the two are distinct concepts, and the size of the rate pool does not determine the 

size of the resources or vice versa. 

 

ICNU and GP further presuppose that, if an NR rate load would be placed on BPA, the resource 

costs for that purchase would be based on market purchases.  ICNU Br., BP-12-B-IN-01, 

at 19-20; GP Br., BP-12-B-GP-01, at 2, 6.  It is impossible to draw such a conclusion at this 

time.  Such a conclusion can be made only when and if NR load materializes by examining the 

full range of resource pool costs that BPA would establish when rates are set for such NR load. 

 

In addition, as noted above, the Tier 2 rates are based on specific resource costs included in the 

Federal base system.  PRS Documentation, BP-12-FS-BPA-01A, Table 2.2.2.1, at line 47.  The 

NR rate is based on a mix of exchange resource costs and new resources costs.  Power Rate 

Schedules, BP-12-A-02B, GRSP II.B.  Staff included Table 1 in its rebuttal testimony to show 

the differences in treatment between how each resource (or grouping of resources) is used in 

constructing the power available to sell at Tier 1 and Tier 2 rates and how the costs of those 

resources are allocated pursuant to section 7(b)(1) of the Northwest Power Act.  Bliven and 

                                                 
7
   GP contends its initial brief did not specifically make an argument that likened the Tier 2 rate to the NR rate.  GP 

Br. Ex., BP-12-R-GP-01, at 3.  However, the argument in GPôs initial brief relies directly on the testimony of 

ICNUôs witness and upon the same logic that ICNU presents in its own initial brief.  Thus, by now trying to distance 

itself from that argument, GP is merely splitting hairs. 
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Cherry, BP-12-E-BPA-36, at 34.  As can be seen on this table, there is no necessary correlation 

between the treatment of any specific resource in constructing the rate tiers and in allocating the 

costs of the resource to the section 7 rate pools.  Id. 

 

Beyond the factual errors in ICNU, GP, and Clatskanieôs positions, the merits of their arguments 

suffer from several fatal flaws. 

 

First, BPA does not serve or apply rates to unrealized, nonexistent load.  BPA does not sell 

power to its utility customer to supply load that cannot consume power.  It is therefore incorrect, 

as ICNU, GP, and Clatskanie contend, that a CF/CT determination made by BPA creates a 

present right to power or to receive only the lowest-cost PF rate for such unrealized, nonexistent 

load.
8
  As previously discussed, the CF/CT determination is used for billing purposes under 

BPAôs power sales contracts with those utility customers that serve CF/CT load.  By knowing 

the amount of a customerôs load that is CF/CT load, BPA can then apply the applicable rate and 

bill accordingly.  In addition, the CF/CT load amount also serves as a floor for measurement of 

increase in the consumer load.  Should the power consumed by a CF/CT load exceed its CF/CT 

amount, then BPA would be able to determine whether such amount has triggered the application 

of NLSL. 

 

In any case, CF/CT is not a promise of service, and any actual CF/CT load is simply treated as 

part of the utility customerôs general requirements load.  Such actual load is served with BPA 

power sold at the applicable PF rates, and the CF/CT load gains no greater rights to service than 

the rest of the utility customerôs general requirements load.  By treating the CF/CT load as part 

of a utilityôs general requirements load, BPA will not be treating that load as an NLSL.  As such, 

the CF/CT load will not constitute an amount of load of the utility that is served at the NR rate.  

See 16 U.S.C. § 839e(b)(4); H.R. Rep. No. 96-976, Part II, 96th Cong. 2d Sess., 52 (1980) 

(ñSubsection 7(b)(4) defines ógeneral requirementsô as power used by the relevant customers 

under section 5(b), exclusive of power used by the customer to serve any new large single 

loadsé.  This provision thus affects power rates only, not the amount of power supplied to the 

customer under section 5(b).ò). 

 

The TRMôs design is grounded on, and is consistent with, the Northwest Power Act, including its 

treatment of load of a utility that has been determined as ñcontracted for, or committed toò as still 

being part of the general requirements load met by the Administrator.  16 U.S.C. § 839a(13)(A).  

The amount of load that BPA determines is CF/CT and that is able to consume electricity is 

included in the amounts of customer load that BPA serves with general requirements power.  

See 16 U.S.C. § 839e(b)(4).  For example, when establishing PF rates, BPA includes in its load 

forecast CF/CT load that is consuming electricity, along with all other general requirements 

loads of a customer, except for an NLSL.  CF/CT load, whether currently operating or when 

realized in the future, will be included in the load that is served as the utilityôs general 

requirements, and there is no difference between and among the load that is used for determining 

the amount of general requirements power BPA sells to its customers under section 5(b) and is 

                                                 
8
   Clatskanie raises this contention through both its argument about the word ñfutureò and its argument about market 

risk.  Clatskanie Br. Ex., BP-12-R-CK-01, at 5, 6-7. 
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priced according to section 7(b) of the Northwest Power Act.  Therefore, it will not be the case 

that CF/CT load, compared to other load served under general requirements, will be treated like 

an NLSL. 

 

Second, as evaluated above in Issue 2.1.1.1, BPA has the authority to establish, pursuant to 

sections 7(b)(1) and 7(e) of the Northwest Power Act, more than one PF rate.  Accordingly, BPA 

has the authority to tier the PF rate in accordance with section 7(b)(1), which results in more than 

one PF rate.  The section 7(e) rate directive is clear that BPA is not required to establish a 

particular rate design, although the rates must recover BPAôs total costs. 

 

Third, nothing prohibits BPA from allocating, within the PF rate pool, the cost of additional 

power BPA is obligated to acquire to serve the general requirements of BPAôs public body, 

cooperative, and Federal agency customers in order to better reflect cost causation and to send 

effective marginal cost price signals.  Thus, the TRM provides for the establishment of tiered PF 

rates of general application, consistent with the express language of the statute.  16 U.S.C. 

§ 839e(b)(1).  In the original TRM proceeding Staff testified that if CF/CT load amounts actually 

increase after the utility customer begins taking power deliveries under the new contract, the PF 

tiered rate design proposed in the TRM would ensure that the proper PF rate is determined and 

applied.  Stene et al., TRM-12-E-BPA-18, at 4.  In this BP-12 proceeding, BPA has determined 

the proper PF rate and applied it.  That is, based on BPAôs load forecast and the customer 

elections under the Regional Dialogue power sales contract, there are no power sales expected 

during the term of the BP-12 rate period for which a Tier 2 rate will apply to service to CF/CT 

load. 

 

Finally, the rate treatment ICNU, GP, and Clatskanie are advocating boils down to an inequitable 

windfall.  As BPA Staff noted in the original TRM proceeding, what ICNU, GP, and Clatskanie 

advocate would provide a superior rate treatment to the serving utility for CF/CT load than exists 

under current melded rates, since the costs of serving load growth will not be included in the 

Tier 1 rates.  Stene et al., TRM-12-E-BPA-18, at 6. 

 

GP maintains the supposed rate protection to which it is entitled is not a superior rate treatment.  

GP Br. Ex., BP 12-R-GP-01, at 4.  GP believes that ñCF/CT [l]oad, having received a 

commitment to be served prior to September 1979, is entitled to be treated as all that other 

historical growthò that occurred prior to October 2010.  Id.  What GP refuses to acknowledge is 

the simple fact that load growth that occurred prior to October 2010 is actual load that exists.  In 

contrast, CF/CT that does not exist is not entitled to an eternal placeholder right that somehow 

gives it access to BPAôs ñlowestò rate when no other BPA customer has such a right (let alone a 

customerôs end-use consumer such as GP). 

 

Decision 

BPA will properly calculate, pursuant to sections 7(b)(1), 7(e), and 7(g) of the Northwest Power 

Act, the Tier 2 rate for general requirements service including CF/CT loads (where applicable), 

and BPA is not impermissibly treating CF/CT loads the same as NLSLs. 
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Issue 2.1.1.4 

 

Whether BPA has placed an illegal time bar on CF/CT status. 

 

Partiesô Positions 

GP suggests that the TRM required a CF/CT load to take service before October 2010, or else 

ñlose rights it has under the CF/CT designation to receive power at the lowest Preference rate.ò  

GP Br., BP-12-B-GP-01, at 7 (emphasis in original).  GP states that the use of a deadline to set 

the Contract High Water Mark used in determining which loads can be served under Tier 1 is 

contrary to the Northwest Power Act and BPA policies because it eliminates the benefit created 

by Congress to preserve access for CF/CT load to rates based on the melded costs of the FBS.  

Id. at 8.  Similarly, ICNU argues, the TRM will arbitrarily close out the class of customers 

eligible to place CF/CT loads on BPA by imposing a time bar on CF/CT status requiring all 

CF/CT loads ñto obtain service by 2010 or be treated essentially the same as NLSLs.ò  

ICNU Br., BP-12-B-IN-01, at 21.  Clatskanie adopts GP and ICNUôs arguments on this issue and 

adds nothing new.  Clatskanie Br. Ex., BP-12-R-CK-01, at 3-4. 

 

BPA Staffôs Position 

This is a legal issue, which GP and ICNU raised for the first time in their briefs; therefore, BPA 

Staff has not taken a position on the issue. 

 

Evaluation of Positions 

ICNU correctly notes that BPA previously queried parties whether to administratively close out 

the CF/CT class by imposing a cut-off date.  See New Large Single Load Policy Issue Review 

Administratorôs Record of Decision (March 2002) (NLSL Policy ROD).  BPA concluded that 

section 3(13) of the Northwest Power Act does not grant BPA the discretion to take such 

administrative action and noted that the provision does not place a time bar on the CF/CT class.  

Id. at 14.  However, it is not true that the TRM will result in any time limitation on a utilityôs 

request of BPA to determine a loadôs CF/CT status. 

 

The application of section 3(13) of the Northwest Power Act will continue to be given effect 

during the term of the TRM and beyond, subject only to an act of Congress.  As stated in the 

NLSL Policy ROD, once a load has been determined as CF/CT there is an assurance that BPA 

will provide service up to the CF/CT load amount at the then-effective PF rates.  NLSL Policy 

ROD at 14.  The TRM proposes no time limit on BPAôs determination of CF/CT loads under 

section 3(13).  The Administratorôs determination of whether a load is a CF/CT load under that 

section of the Act remains as it has been.  ICNU, GP, and Clatskanie are simply seeking a lower 

price. 

 

ICNU, GP, and Clatskanieôs arguments on the so-called time bar are unfounded.  CF/CT load is 

part of the utility customerôs general requirements load that is served with requirements power.  

The TRM does not preclude BPAôs utility customers from requesting a CF/CT load 

determination by BPA or preclude them from taking service at the PF rates applicable to such 

service.  They are also not forced to make such requests by FY 2010.  Whenever CF/CT load is 
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determined by BPA and served, it will be general requirements load that is served with power 

sold at the applicable PF rate, including its particular rate form or rate design. 

 

Therefore, the TRM and the rates established thereunder do not establish any time bar.  As GP 

acknowledges in its brief on exceptions, the partiesô real issue is simply ñthe rate that will be 

utilized in making that service.ò  GP Br. Ex., BP-12-R-GP-01, at 4 (emphasis added).  As BPA 

has explained extensively in this ROD, CF/CT loads are not entitled to superior rate treatment at 

BPAôs ñlowestò rate.  To do so would be superior to the rate treatment afforded to other future 

Above-RHWM loads. 

 

Decision 

The TRM and the rates set pursuant to it will not foreclose utilities from adding CF/CT load in 

the future. 

 

Issue 2.1.1.5 

 

Whether the TRM and the rates set pursuant to it result in a regulatory taking of GPôs property 

rights for which GP must receive compensation. 

 

Partiesô Positions 

GP alleges that the TRM ñdisregards the designation of certain loads as CF/CT Loads in 

determining Preference Customersô eligibility to purchase power at Tier 1 versus Tier 2 rates.ò  

GP Br., BP-12-B-GP-01, at 8.  GP states that this is ñan improper interference in GPôs property 

rights for which BPA must compensate GP pursuant to the Takings Clause of the Fifth 

Amendment of the US Constitution.ò
9
  Id. 

 

GPôs claimed property right is its contract for electric service with Clatskanie PUD, under which 

it ñis entitled to obtain service for its Wauna Mill up to its CF/CT Load level at rates derived 

from BPAôs lowest Preference rate.ò  Id. at 9.  GP contends this property right has been devalued 

by BPAôs proposed rates in this case because they result in higher energy costs that would reduce 

the incentive of GP to expand its operations at the Wauna Mill and undermine the value of the 

mill itself.  Id. 

 

BPA Staffôs Position 

Because this is a purely legal argument set forth in briefing, BPA Staff has not taken a position.  

BPAôs legal position is set forth below. 

                                                 
9
   GP makes this argument under the broader heading of ñCF/CT CONSUMERS HAVE A LEGAL INTEREST 

WHICH IS HARMED BY THIS PROPOSED RATE.ò  GP Br., BP-12-B-GP-01, at 8 (emphasis added).  However, 

nowhere in the argument does GP address CF/CT ñconsumersò as a general group.  Instead GPôs argument is limited 

exclusively to GPôs specific situation.  Id. at 8ï20.  Moreover, GP is the only CF/CT consumer to advance this 

novel theory, and no other CF/CT consumers have joined or supported this section of GPôs brief.  Accordingly, this 

ROD addresses the argument solely with respect to the facts surrounding GPôs situation. 
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Evaluation of Positions 

The Takings Clause of the Fifth Amendment provides that ñprivate property [shall not] be taken 

for public use, without just compensation.ò  U.S. Const. amend. V, cl. 4.  It is ñdesigned not to 

limit  the governmental interference with property rights per se, but rather to secure compensation 

in the event of otherwise proper interference amounting to a taking.ò  First English Evangelical 

Lutheran Church of Glendale v. County of Los Angeles, 482 U.S. 304, 315 (1987) (emphasis in 

original).  ñThe purpose of the takings clause is to prevent óGovernment from forcing some 

people alone to bear public burdens which, in all fairness and justice, should be borne by the 

public as a whole.ôò  Air Pegasus of D.C., Inc. v. United States, 424 F.3d 1206, 1212 

(Fed. Cir. 2005) (quoting Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 123 

(1978)). 

 

The Supreme Court has recognized two kinds of compensable takings: (1) actual takings, 

through the Governmentôs physical invasion or appropriation of private property, and 

(2) regulatory takings, through government regulations that unduly burden private property 

interests.  See Huntleigh USA Corp. v. United States, 525 F.3d 1370, 1378 (Fed. Cir. 2008).  

GP alleges a regulatory taking.  GP Br., BP-12-B-GP-01, at 8 (section heading). 

 

To analyze GPôs regulatory taking claim, the law applies ña two-part test for determining 

whether ófairness and justiceô require compensation for burdens imposed by a particular 

governmental action.ò  Huntleigh, 525 F.3d at 1377.  As the first step, the court must determine 

whether the claimant has established a legally cognizable property interest for purposes of the 

Fifth Amendment.  Id.; Vandevere v. Lloyd, --F.3d--, 2001 WL 2675917, *4 (9th Cir. July 11, 

2011).  Second, after the court has identified a valid property interest, it must determine whether 

the government action at issue amounted to a compensable taking of that property interest.  

Huntleigh, 525 F.3d at 1378; Am. Pelagic Fishing, 379 F.3d at 1372; Engquist v. Or. Depôt of 

Ag., 478 F.3d 985, 1002 (9th Cir. 2007) (ñWe use a two-step analysis to determine whether a 

ñtakingò has occurred: first, we determine whether the subject matter is ñpropertyò within the 

meaning of the Fifth Amendment and, second, we establish whether there has been a taking of 

that property, for which compensation is due.ò).  However, if the claimant fails to demonstrate 

the existence of a legally cognizable property interest, the court does not proceed with this 

second step.  Air Pegasus, 424 F.3d at 1213; Vandevere, 2001 WL 2675917, *4. 

 

A. GP does not have a legally cognizable property interest that has suffered a taking as 

a result of the TRM or the rates promulgated thereunder. 

Although contracts, leases, and other agreements may be considered property within the meaning 

of the Fifth Amendment, the Governmentôs appropriation of which may trigger the resulting 

obligation to pay just compensation, ñnot every exercise of governmental power that interferes 

with, or frustrates, performance of a contract constitutes a compensable taking.ò  Kearney & 

Trecker Corp. v. United States, 688 F.2d 780, 783 (Cl. Ct. 1982) (citing Lynch v. United States, 

292 U.S. 571, 579 (1934) and Omnia Commercial Co. v. United States, 261 U.S. 502, 510-11 

(1923)).  To explain what constitutes a cognizable Fifth Amendment property interest, courts 

have distinguished between a plaintiffôs actual property and its ñcollateral interest.ò  See, e.g., 
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Air Pegasus, 424 F.3d at 1215; Mitchell Arms, Inc. v. United States, 7 F.3d 212, 217 

(Fed. Cir. 1993).  ñThe Fifth Amendment concerns itself solely with the óproperty,ô i.e., with the 

ownerôs relation as such to the physical thing and not with the other collateral interests which 

may be incident to his ownership.ò  Mitchell Arms, 7 F.3d at 217 (quoting United States v. 

General Motors Corp., 323 U.S. 373, 378 (1945)). 

 

Here, GP alleges it has a ñproperty rightò in its contract for electric service with Clatskanie PUD.  

GP Br., BP-12-B-GP-01, at 10-11.  First, GP contends the contract gives GP ña right to purchase 

power from Clatskanie PUD based on BPAôs lowest rate (i.e., the 7(b) rate for Preference 

customers) up to the level of its CF/CT Load é.ò  GP Br., BP-12-B-GP-01, at 11 (emphasis 

added).  But then GP goes further.  Instead of arguing that its rates from Clatskanie must be 

ñbased onò BPAôs rates, GP flatly contends that its contract with Clatskanie ñaffords [GP] the 

contractual right to receive service at BPAôs lowest possible ratesé.ò  Id. at 12 (emphasis 

added).  Without explanation, GP contends this right is derived from a letter BPA sent to 

Clatskanie designating the Wauna Mill as a CF/CT load.  Id.  In GPôs view, its Wauna Mill is 

therefore ñentitled to receive service at Preference Customer rates pursuant to the CF/CT 

designation made by BPA itself.ò  Id.  Thus, GP appears to believe that its power supply contract 

with Clatskanie, coupled with the letter from BPA to Clatskanie, somehow confers upon GP ña 

present property interest in its source of supply é at BPAôs lowest possible ratesé.ò  Id.  There 

are numerous reasons why this is not a legally cognizable property interest. 

 

First and foremost, GPôs argument is completely unsupported by the plain language of GPôs 

contract with Clatskanie.  The contract contains no language affording GP a right to receive 

service at BPAôs lowest possible rates.  BPA-12-E-BPA-100.  Instead, under the heading 

ñPayment For Power Soldò the contract sets forth the various charges Clatskanie will assess to 

GP and makes clear those charges are to be ñcomputed by application of Clatskanieôs é 

Industrial Contract Rate Scheduleé.ò  Id. at 5 (emphasis added).  Nowhere does the contract 

even mention BPA rates, much less the BPA rate for Preference Customers, much less the 

ñlowestò possible BPA rate.
10

  It is clear from the plain language of the contract that GP is 

paying Clatskanie based solely on charges computed by Clatskanie pursuant to Clatskanieôs own 

rate schedule.
11

 

 

In fact, the contract even goes so far as to make clear that the price of power that Clatskanie 

acquires from BPA is ñsubject to changeò and that Clatskanieôs obligations under the contract are 

ñsubject toò the conditions in its contracts with BPA.  Id. at 9.  Hence, the contract explicitly 

acknowledges that there is no way an agreement between GP and Clatskanie could lock in a 

particular price or dictate any terms of the relationship between Clatskanie and BPA. 

 

                                                 
10

   The only mention of BPA in the payment section is to note that, if BPA charges Clatskanie a certain penalty as a 

result of the GP load, then that penalty will be included in the total monthly charges that Clatskanie assesses GP. 
11

   Indeed, Clatskanieôs latest publicly available Annual Report directly confirms that Clatskanie has sole 

responsibility for determining GPôs rates.  It states that Clatskanie ñhas the exclusive right and responsibility to 

determine rates and charges for services provided.ò  Clatskanie 2009 Annual Report, at 3, available at 

http://www.clatskaniepud.com/Clatskanie%20Final%20audit2009.pdf. 
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GPôs response to BPAôs examination of its contract is tellingly short.  GP merely notes that there 

is a recital in the contract which indicates ñthe parties intend for Clatskanie to charge GP its 

actual costs of providing serviceò which, GP argues, would include the costs of power from 

BPA.  GP Br. Ex., BP-12-R-GP-01, at 5.  For one, this is a recital and not a binding substantive 

provision of the contract.  More importantly though, the recital does not say what GP suggests.  

The recital speaks only to Clatskanie charging GP ñactual costs,ò it says nothing about what such 

actual costs are, where they come from, or how Clatskanie might calculate them.  And it makes 

no mention of BPA. 

 

Shifting focus away from the contract, GP complains that BPAôs Draft ROD ignored the 

testimony of GPôs witness, Michael Tompkins, which stated that GPôs bills from Clatskanie 

contain a pass-through of BPAôs charges.  GP Br. Ex., BP-12-R-GP-01, at 5-6.  Regardless of 

Mr. Tompkinsô personal interpretation or opinion of GPôs contractual relationship with 

Clatskanie, he was not testifying on the legal matter of contract interpretation.  Moreover, there 

is nothing in the contract to substantiate his claim of a ñpass-through.ò  Accordingly, BPA can 

only conclude that such testimony is made in GPôs own self interest and is not convincing. 

 

Essentially GP is now attempting to assert that GP and Clatskanie, through their own contract, 

could dictate terms (price in particular) of the relationship between Clatskanie and BPA.  GP 

contends its contract with Clatskanie ñaffords [GP] the contractual right to receive service at 

BPAôs lowest possible ratesé.ò  GP Br., BP-12-B-GP-01, at 12 (emphasis added).  This is 

plainly incorrect and unsupported by the language of the GP/Clatskanie contract.  GPôs claimed 

property right simply does not exist. 

 

Second, for a variety of reasons, Clatskanie cannot convey rights to GP on BPAôs behalf.  For 

one thing, BPA itself has no statutory authority to contract with a retail consumer such as GP.  

GP ignores this fact and suggests that some kind of statutory relationship exists between GP and 

BPA as a result of the fact that BPA wrote a letter designating GPôs load as CF/CT.  GP Br. Ex., 

BP-12-R-GP-01, at 5.  A letter hardly amounts to an Act of Congress, and certainly does not 

create a statutory relationship between BPA and GP. 

 

Even if Clatskanie could somehow convey rights on BPAôs behalf (which it has no authority to 

do), BPA itself could not convey anything to a retail consumer such as GP.  Thus, Clatskanie 

could never convey or ñafford [GP] the contractual right to receive service at BPAôs lowest 

possible ratesé.ò  GP Br., BP-12-B-GP-01, at 12. 

 

Third, turning to GPôs other contention (i.e., that the contract gives GP ña right to purchase 

power from Clatskanie PUD based on BPAôs lowest rateé,ò GP Br., BP-12-B-GP-01, at 11 

(emphasis added)), there is even less argument that a valid property right has been taken.  This is 

because GP alleges that a change in the rate applicable to power sold to Clatskanie constitutes 

the taking.  However, neither Clatskanie nor any other BPA preference customers have property 

rights in a fixed price for power sold by BPA, because BPA by law must review and revise its 

rates at least once every five years.  16 U.S.C. § 832d(a).  Further, the Northwest Power Act does 

not provide Clatskanie an alleged right to the ñlowest preference rateò for its CF/CT customers 

such as GP.  The Northwest Power Act simply affords preference customers a PF rate or rates, 
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and, as extensively explained in issues 2.1.1.2 and 2.1.1.3 above, that is what BPA is providing 

Clatskanie under the TRM. 

 

GP devotes nearly two pages to arguing that BPAôs logic (about reviewing and revising rates) is 

flawed.  GP Br. Ex., BP-12-R-GP-01, at 7-8.  First, GP tries to re-word its argument in an effort 

to dodge BPAôs point.  GP states that it ñis not claiming that it has the right to receive service at 

a specific rate amount é or rate design, per se.ò  Id. at 7.  Yet in the very same paragraph GP 

returns to its usual stance that it is entitled to ñthe lowest BPA rate é.ò  Id.  BPAôs point stands:  

in light of the fact that BPA must periodically review and revise rates, GP could not possibly 

have an eternal entitlement to the lowest rate.  Next, GP states BPA has made ña fundamental 

change in its rate structureò which encompasses more than raising its rates.  Id.  That may be 

true, but it does not change the fact (as explained elsewhere in this ROD) that BPA has long had 

the authority to tier rates and could always have done so at any time it ñrevisedò its rates within 

the rate review cycles.  Thus, again, GP could never have had (and does not have) a perpetual 

right to a particular ñlowest rateò structure.  Lastly, GP brings up the Cienega Gardens decision 

and concludes that ñthe fact that BPA may have the statutory authority to make this change in its 

regulations should not in and of itself invalidate GPôs takings claim.ò  Id. at 8 (citing Cienega 

Gardens v. United States, 331 F.3d 1319 (Fed. Cir. 2003)).  BPA has not suggested that its 

authority to revise rates ñin and of itselfò is the only thing that invalidates GPôs takings claim.  

Rather, BPA has provided a lengthy list of reasons, all of which independently invalidate GPôs 

claim.  This ñauthority to revise ratesò reason is just one of many. 

 

Fourth, GPôs supposed ñeconomic injury is not the result of the government taking [its] property, 

but is the more attenuated result of the governmentôs purported taking of other peopleôs 

property.ò  Air Pegasus, 424 F.3d at 1215.  GP says that its contract rates are ñbased onò 

Clatskanieôs rates and that BPAôs TRM proposal would have a ñconsequenceò for GP in the loss 

in value GP will suffer to its contractual right to receive the lowest preference rate.  GP Br., 

BP-12-B-GP-01, at 11, 13.  Even if this right existed and if it were being harmed in the manner 

GP alleges, it would be a classic consequential harmða ñderivative injuryò that does ñnot form 

the basis for a viable takings claim.ò  Air Pegasus, 424 F.3d at 1215; see also Yuba Natural Res., 

Inc. v. United States, 904 F.2d 1577, 1581 (Fed. Cir. 1990) (ñIt is a well settled principle of Fifth 

Amendment Taking law, however, that the measure of just compensation is the fair value of 

what was taken, and not the consequential damages the owner suffers as a result of the taking.ò). 

 

A similar claim arose where the PVM Redwood Company operated a sawmill and alleged that 

the passage of the Redwood Park Expansion Act, 16 U.S.C. § 79b et seq., caused a taking of its 

property by the United States.  PVM Redwood Co. Inc. v. United States, 686 F.2d 1327, 1328 

(9th Cir. 1982).  PVM Redwoodôs ñalleged property rightò was the fact that the ñSecretary of the 

Interior had acquired é timber lands owned by [individuals] who had in the past supplied 98% 

of PVMôs [raw material] requirementsò and this acquisition ñmade it impossible for them to 

continue to meet PVMôs needs.ò  Id.  As a consequence, PVM alleged that it had ñsuffered an 

increase in production costsé.ò  Id.  The problem with PVMôs claim was that it had ñno 

ownership interest in its source of supply.ò  PVM, 686 F.2d at 1329. 
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GPôs claim suffers from the same flaw.  The TRM and rates set pursuant to it will not cause GP 

to be ñdenied use of its property; it can still run its é mill.ò  PVM, 686 F.2d at 1329.  

Specifically, GP does not allege that it would be denied use of its contract with Clatskanie; it can 

still purchase power under that contract.  Instead, GPôs claim is purely derivative in nature: that 

the value of its contract may decrease.  GP Br., BP-12-B-GP-01, at 14 (ñBPA has devalued GPôs 

contract with Clatskanie PUDé.ò).  This derivative injury, even if it existed, could not form the 

basis for a takings claim.  Air Pegasus, 424 F.3d at 1215. 

 

GP attempts to distinguish PVM Redwood by arguing that, in contrast to the claim dismissed by 

the Ninth Circuit in PVM, GPôs asserted loss is not a frustration of an expectation of future 

benefits.  GP Br., BP-12-B-GP-01, at 12.  Instead, GP claims it has ña present property interest in 

its source of supply via its existing contract with Clatskanie PUD, which affords it the 

contractual right to receive service at BPAôs lowest possible rates for Preference Customers.ò  

Id.; GP Br. Ex., BP-12-R-GP-01, at 6.  The fundamental error in this logic is that GP has no such 

right.  As discussed above, the plain language of GPôs contract belies this contention altogether.  

In addition, GPôs supposed distinction from PVM is irrelevant because the TRM and rates set 

pursuant to it will not deny GP the ability to use its property; it can still run the Wauna Mill, just 

like the government regulation in PVM did not deny the plaintiff the use of its mill.  See PVM, 

686 F.2d at 1329.  GP, like the PVM plaintiff, simply claims it will suffer an injury to its source 

of supply (here a supply of power, as opposed to timber).  The problem is the same, GP has no 

ownership interest in that source of supply ï and certainly no rights to particular pricing.  

Accordingly, PVM Redwood provides a useful comparison for illustrating how GPôs claim is 

purely derivative and therefore cannot form the basis of a takings claim. 

 

GP also cites Armstrong v. United States, 364 U.S. 40 (1960), but it is beside the point.  Like all 

takings cases, Armstrong required the plaintiffs to demonstrate that a valid property interest had 

been taken.  The plaintiffs in that case did so.  That was entirely different from the present 

situation where, as discussed above, GP has no valid property interest that has been taken. 

 

B. Even if GP had a property interest, its alleged loss is merely consequential and not 

one for which takings law affords a remedy. 

Assuming arguendo that GP has a property interest, the line of precedent starting with Omnia 

Commercial Co., Inc. v. United States, 261 U.S. 502 (1923), also precludes GPôs takings claim.  

Beginning with Omnia, the Supreme Court has consistently held that a compensable taking can 

never occur in cases where government actions caused a commercial loss from one private party 

to another, but did not actually take the contract in question. 

 

In Omnia, the plaintiff possessed a contractual right to purchase a large quantity of steel from the 

seller at a low fixed price.  Omnia, 261 U.S. at 507.  However, before the seller could deliver any 

steel to the plaintiff, the Government requisitioned the sellerôs entire production of steel plate for 

the year 1918, because of the war effort, and directed the seller not to fulfill its contract with the 

plaintiff.  Id.  While acknowledging the plaintiffôs property interest in its contract, the Court 

nonetheless held that the plaintiffôs loss was merely ñconsequentialò and one for which takings 

law afforded no remedy.  Id. at 510-511. 
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Although the plaintiff had suffered an undeniable loss, the Court declared that ñdestruction of, or 

injury to, property is frequently accomplished without a ótakingô in the constitutional sense.ò  Id. 

at 508.  The Court added that there are many laws and governmental regulations that injuriously 

affect the value of private property but for which no remedy is afforded.  Id. at 508.  In rejecting 

Omniaôs takings claim, the Court noted that ñ[f]rustration and appropriation are essentially 

different things.ò  Id. at 513. 

 

This principle remains unchanged and has been affirmed in a wide variety of takings claims 

where the Government has caused the loss of the benefits of a contract or frustrated business 

expectations.  In each of these cases, the plaintiffôs economic interest was frustrated in that it 

failed to receive its expected compensation from private agreements as a result of the 

Governmentôs actions.  See Air Pegasus, 424 F.3d at 1209-1210; NL Indus. v. United States, 

839 F.2d 1578, 1579 (Fed. Cir. 1988).  In Air Pegasus, the Federal Circuit aptly characterized the 

Omnia courtôs view on takings as finding a ñsignificant difference between an injury to oneôs 

property interest and a taking of oneôs property interest.ò  Air Pegasus, 424 F.3d at 1216 

(emphasis in original). 

 

Here, the most GP suggests is that rates calculated under the TRM may frustrate its business 

expectation (i.e., the full economic advantage it is expecting from its private agreement with 

Clatskanie).  This does not amount to a compensable taking under the Omnia line of cases.  

Indeed, GPôs takings claim is even less compelling than those of the plaintiffs in Omnia and Air 

Pegasus, because those plaintiffs at least had existing contracts that were directly and 

immediately impacted by the governmentôs actions.  At best, GP only has a contract ñbased onò 

the BPA-Clatskanie contract, which is the actual contract that will be affected by the rates being 

set in this proceeding.  GP Br., BP-12-B-GP-01, at 11. 

 

Moreover, GP does not allege any present, immediate effects on its contract, only the possibility 

of future consequential increases in energy costs that could remove ñthe incentive of GP to 

expand its operations at the Wauna Millò and may ñundermine the value of the mill itself.ò  Id. 

at 9.  Again, this so-called devaluation is dependent on GPôs non-existent entitlement ñto obtain 

service for its Wauna Mill up to its CF/CT Load level at rates derived from BPAôs lowest 

Preference rate.ò  Id.  Moreover, GP has made only vague assertions that a devaluation will 

happen, without offering anything to demonstrate that the devaluation has occurred.  Under the 

same reasoning as Omnia and Air Pegasus, GPôs claim fails because the TRM and the rates set 

thereunder do not effectuate an immediate taking of the assets in question.  Omnia, 261 U.S. 

at 513. 

 

GP goes to great lengths in attempting to distinguish Omnia.  GP Br. Ex., BP-12-R-GP-01, at 

9-11.  Essentially, GP is troubled by BPAôs decision to not allow preference customers to receive 

Tier 1 rates for CF/CT load that comes into existence after 2010.  Id. at 10.  GP believes that 

decision ñrender[s] specious BPAôs argument that the diminishment in value of GPôs contractual 

right to receive the lowest preference rate for its CF/CT loads is somehow merely 

óconsequentialô to its TRM decision é.ò  Id.  But, in the next sentence, GP admits ñBPA has not 

directly óappropriatedô GPôs contract with Clatskanie é.ò  Id.  Nevertheless, GP contends, the 

loss of value associated with that contract is a direct and ñfor all intents and purposesò intentional 
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result of BPAôs decision.  Id. at 10-11.  The problem is, intent does not play a part in the Omnia 

analysis.  The question is simply whether there has been a present, immediate effect to GPôs 

contractðan appropriation, not a mere frustration.  Omnia, 261 U.S. at 513.  GP has not alleged 

such an effect, much less demonstrated one.  Thus, at best, its situation can only amount to an 

injury to its alleged property interest, not a taking of that interest.  See Air Pegasus, 424 F.3d 

at 1216. 

 

In a related effort to distinguish Omnia, GP cites to Armstrong v. United States, 364 U.S. 40 

(1960).  GP uses Armstrong to argue that BPA has devalued GPôs contract for its own advantage 

and that ñBPA is the direct, positive beneficiary of GPôs loss, and therefore, is obligated to pay 

just compensation to GP é.ò  GP Br. Ex., BP-12-R-GP 01, at 11.  GP misses the point of the 

case law.  The key issue is not whether BPA ñbenefitsò (which it does not),  the question is 

whether BPA has devalued GPôs contract.  As just discussed, GP has not demonstrated or even 

alleged a devaluation of its contract resulting from an appropriation. 

 

Seemingly anticipating this fatal flaw in its claim, GP argues that ñthere is no requirement that 

the contract at issue be one to which the party asserting the [takings] claim and the government 

are both partiesò and cites as an example the case of Cienega Gardens v. United States, 

331 F.3d 1319 (Fed. Cir. 2003).  GP Br., BP-12-B-GP-01, at 10.  Cienega is distinguishable from 

GPôs situation for a variety of reasons.  Therefore its holding, that a takings claim may be 

possible even without privity of contract, does not apply here. 

 

First, in Cienega the governmentôs position was very different than what BPA argues herein.  

Specifically, the government was arguing that contract rights created between two private parties 

would be illusory if the rights concerned an activity subject to pervasive Government control.  

Cienega Gardens, 331 F.3d at 1330.  Essentially, the government was asking the court to hold 

that nothing in the plaintiffsô private agreements had any force and effect.  Id. at 1330-31.  That 

is a far cry from BPAôs position.  Unlike Cienega where the plaintiffs had ñunequivocal 

contractual rights,ò and thus they had ña property interest in those rights,ò  id. at 1330, in the 

present case GP does not have a legally cognizable property interest for Fifth Amendment 

purposes.  BPA thoroughly demonstrated this point above.  Thus, BPAôs argument is not that 

GPôs rights are illusory; instead, BPA argues GP has no such rights on the face of its contract.  

Additionally, BPA has pointed out that GP could never contract for such ñrightsò with Clatskanie 

because Clatskanie has no power to convey a right to a particular price level or rate treatment.  

Indeed, BPA itself has no such power.  In short, BPAôs position is not analogous to the 

governmentôs case in Cienega. 

 

Second, in Cienega the government action (the passage of two pieces of legislation) had an 

ñimmediate effect,ò namely, ñto nullify the [plaintiffsô contractual] option to prepay their 

mortgage.ò  Id. at 1327.  As noted above, GP has not alleged any present, immediate effects on 

its contract, only the possibility of future, consequential increases in energy costs that could 

remove ñthe incentive of GP to expand its operations at the Wauna Millò and may ñundermine 

the value of the mill é.ò  GP Br., BP-12-B-GP-01, at 9.  GP attempts to fill this gap by arguing 

that it simply ñhas not yet exercised the option to use the entire amount of load designated as 

CF/CT éò and thus its situation is akin to the plaintiffs in Cienega.  GP Br. Ex., 
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BP-12-R-GP-01, at 9.  But there are two fundamental distinctions: the plaintiffs in Cienega had 

an unequivocal contract right and a valid property interest in it.  As explained above, GP has 

neither. 

 

Third, although the government was not a party to the contracts in Cienega, it was inextricably 

involved in setting their terms.  Cienega Gardens, 331 F.3d at 1325.  Specifically, the 

Department of Housing and Urban Development (HUD) ñreviewed, endorsed, and approved [the 

contracts] and their terms mirrored HUD regulations.ò  Id.  Here, there is no such entanglement 

between BPA and the contract between Clatskanie and GP.  Nor has GP offered any evidence of 

such.  In fact, just the opposite is true: Clatskanieôs publicly available Annual Report plainly 

states that Clatskanie ñhas the exclusive right and responsibility to determine rates and charges 

for services provided.ò  Clatskanie 2009 Annual Report, at 3.  Thus, GPôs contract with 

Clatskanie is governed by rate terms set exclusively by Clatskanie, not BPA. 

 

Finally, in a key distinction from the present situation, in Cienega the government action 

(enactment of two statutes) was ñaimed at the contract rights themselves in order to nullify 

them.ò  Id. at 1335.  Because ñ[t]he enactment of [the statutes] directly and intentionally 

abrogated the contracts,ò the ñeffect on the contracts [was], therefore, not merely consequential.ò  

Id.  As discussed above, this is entirely different from GPôs present situation.  BPA has not taken 

any direct and intentional action toward GPôs contract with Clatskanie.  Rather, just like the 

Omnia line of cases, the effect on GPôs contract is merely consequential (and even that effect is 

speculative). 

 

C. Even if GP had a property interest, and if its loss was not merely consequential, it 

still fails the Penn Central standards for establishing a regulatory taking. 

Regulatory takings challenges are governed by the standards set forth in Penn Central Transp. 

Co. v. New York City, 438 U.S. 104 (1978); see also Lingle v. Chevron U.S.A., Inc., 544 U.S. 

528, 538 (2005).  ñThe Court in Penn Central acknowledged that it had hitherto been unable to 

develop any ñset formulaò for evaluating regulatory takings claims, but identified óseveral factors 

that have particular significance.ôò  Lingle, 544 U.S. at 538 (quoting Penn Central, 438 U.S. 

at 124).  Those factors are: (1) ñ[t]he economic impact of the regulation on the claimant;ò 

(2) ñthe extent to which the regulation has interfered with distinct investment-backed 

expectations;ò and (3) the ñcharacter of the governmental actioné.ò  Penn Central, 438 U.S. 

at 124.
12

 

 

                                                 
12

   Along with regulatory takings based on the three Penn Central factors, there are two ñrelatively narrowò 

categories of ñregulatory action that generally will be deemed per se takings for Fifth Amendment purposes.ò  

Lingle, 544 U.S. at 538.  In a footnote, GP faintly suggested that under certain circumstances the TRM, and/or rates 

set pursuant to it, could result in the second category of per se taking, ñbecause it would deprive Georgia-Pacific of 

all of the economically beneficial use of its CF/CT designation.ò  GP Br., BP-12-B-GP-01, at 15 n.43.  This notion 

is untenable because, just like the rest of GPôs takings theory, it is premised entirely on the ñproperty rightò that GP 

has in its contract with Clatskanie.  As discussed above, this is not a legally cognizable property interest that has 

suffered a taking as a result of the TRM or BPAôs rates.  In addition, this category of per se taking is not available 

because GP is not claiming a complete loss of ñallò of the economically beneficial use of its contract, only that the 

contract would be less economically beneficial.  Id. at 9, 14 (ñBPA has devalued GPôs contract with Clatskanie ....ò). 
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1. Economic impact 

GP suggests that it may incur approximately $3.5 million per year in additional energy costs to 

serve a hypothetical 35 MW expansion at Tier 2 rates as opposed to Tier 1 rates.
13

  GP Br., 

BP-12-B-GP-01, at 16.  GP states that such increased costs would have ñdetrimental 

consequencesò on the value of GPôs Wauna mill and the incentive to expand that facility.
14

  Id. 

at 17.  The suggestion that GP has suffered an economic impact from the TRM is highly 

speculative. 

 

First, GP has not demonstrated and cannot demonstrate with any certainty that it will use any 

more of its CF/CT designation than it is currently using.  This load uncertainty means that 

application of a Tier 2 rate may never come into play.  GPôs witness testified: ñI can state 

generally that GPôs strategic plan may include additional future expansion, if it remains 

economically justified.ò  Tompkins, BP-12-E-GP-01, at 4 (emphasis added).  These vague, 

equivocal statements are far from the concrete, present economic impact that is required by the 

first factor of Penn Central. 

 

In the evidentiary portion of this proceeding GP presented no evidence of concrete, present plans 

to use more of its CF/CT designation than it is currently using.  Indeed, GP openly admitted that 

documentation of such plans would be speculative.  If anything, GPôs evidence demonstrates that 

GP is not likely to grow beyond its current level of CF/CT load. 

 

History also supports this conclusion.  Since 1982, when Waunaôs CF/CT and ceiling load 

amount were determined, Waunaôs energy consumption has never increased to the full ceiling 

amount, which leaves over 40 aMW of potential unrealized load nonexistent and unserved.  

Tompkins, BP-12-E-GP-01, at 5 (ñThe original CF/CT amount for CPUD agreed to by BPA is 

126.9 MWé.  The Wauna facility currently has an average load of 85 MW in summer 

months.ò).  This 40 aMW of CF/CT load is not consuming electricity because it was never 

developed, and its nonexistence is certainly not due to BPAôs TRM or the rates proposed 

thereunder.  GP has offered no colorable evidence on the record for BPA to address, refute, or 

rebut regarding the reasons why the multiple owners of Wauna did not expand the facility or why 

such consumption has not occurred during more than 29 years of operation.  The bottom line is 

that BPA serves only actual load and does not serve yet-to-be-realized load.  This failure to grow 

into the unrealized amount was not caused by the TRM or the rates proposed thereunder. 

 

                                                 
13

   BPA notes that this estimated expense is significantly lower than the $12 million for 41.9 MW that GP had 

posited it would lose when BPA originally promulgated the TRM and GP raised a takings claim at that time.  

See GP Br., TRM-12-B-GP-01, at 16.  This is a further indication that GPôs estimates are entirely speculative. 

 For some reason GP asserts that no party, including BPA, has challenged its $3.5 million estimate.  GP Br. Ex., 

BP-12-R-GP-01, at 12.  The foregoing portion of this footnote (which was also in the Draft ROD) makes clear that 

BPA is challenging this estimate and has found it to be entirely speculative.  See also subsection D below. 
14

   GP contends that BPAôs Draft ROD ñfails to address GPôs actual argument éò on this point.  GP Br. Ex., 

BP-12-R-GP 01, at 13.  GP alters reality.  As BPA stated and supported with citation to GPôs initial brief, GPôs 

position was that BPAôs actions would harm ñthe value of GPôs Wauna Mill é.ò  Draft ROD, BP-12-A-01, at 52.  

GP now states its ñactualò argument is that BPAôs actions will harm ñthe value of [GPôs] Wauna Mill é.ò   

GP Br. Ex., BP-12-R-GP-01, at 13.  These quotes make clear that GPôs argument is the same now as it was in its 

initial brief. 
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Second, for the duration of the rates being set in this proceeding (two years), GP will be 

unaffected by the issue it has raised.  This is because Clatskanie elected to sign a Slice/Block 

contract with BPA for the FY 2012ï2028 contract term.  Bliven and Cherry, BP-12-E-BPA-36, 

at 12.  The amount of power Clatskanie is entitled to purchase under this contract is limited.  Id.  

Clatskanie has the right to elect to purchase additional firm power from BPA, but only when 

giving notice under the contract.  Id.  For the FY 2012ï2014 period, Clatskanie elected not to 

purchase additional firm power from BPA.  Id. 

 

Thus, if GP were to expand its load at the Wauna mill during this time period, Clatskanie is 

contractually barred from placing that load on BPA, irrespective of any CF/CT determination 

that Clatskanie holds for such load.  Id. at 13.  So, even if GPôs economic impact was concrete, it 

would not be immediate and it certainly is not guaranteed; the impact would depend entirely on 

Clatskanieôs actions in obtaining power (from a source other than BPA) to meet GPôs expanded 

load.
15

 

 

Third, the connection between BPAôs TRM and the price GP may ultimately pay for power from 

Clatskanie is too attenuated to establish an economic impact.  BPA will sell power to Clatskanie 

at wholesale rates; Clatskanie in turn sets its own retail rates for selling power to its customers 

such as GP.  Clatskanie 2009 Annual Report, at 3.  BPA is not involved in Clatskanieôs process 

of setting retail rates and has no control over the rate Clatskanie may ultimately charge to GP.  

Id. 

 

Finally, the original TRM record showed that, if anything, Clatskanieôs rates are exceedingly 

low.  Stene et al., TRM-12-E-BPA-18, at 8, and Attachment A (ñClatskanie has the lowest rates 

in the state of Oregon and second or third lowest in the nation.ò).  Because Clatskanie PUD has 

such low rates, GPôs suggestion of economic impact is rendered even more suspect. 

 

2. Interference with investment-backed expectations 

This factor ñincorporates an objective testðto support a claim for a regulatory taking, an 

investment-backed expectation must be óreasonable.ôò  Cienega Gardens, 331 F.3d at 1346 

(quoting Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 (1984)).  This factor most directly 

demonstrates the failings of GPôs takings argument: GPôs investment-backed expectation is not 

reasonable. 

 

GP contends the relevant inquiry is, instead, whatever GP itself ñreasonably anticipatedò at the 

time it entered into its contract with Clatskanie.  GP Br. Ex., BP-12-R-GP-01, at 13.  This is 

wrong on its face.  By definition, the inquiry is a more general, objective look at whether the 

investment-backed expectation is ñreasonable.ò  Cienega Gardens, 331 F.3d at 1346; 

Ruckelshaus, 467 U.S. at 1005 (ñA reasonable investment-backed expectation must be more than 

                                                 
15

   GP appears to believe this portion of BPAôs analysis somehow creates a ñsuggestion that GP might be able to 

mitigate the economic harm suffered as a result of BPAôs decision by procuring power elsewhere é.ò  GP Br. Ex., 

BP-12-R-GP-01, at 13.  That is not what this paragraph says.  BPA is not suggesting that GP might be able to 

mitigate economic harm; rather, BPA is demonstrating that GP cannot show concrete, present economic harm in the 

first place. 
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a unilateral expectation or an abstract need.ò (internal quotations and citation omitted)); 

Guggenheim v. City of Goleta, 638 F.3d 1111, 1120 (9th Cir. 2010) (ñóDistinct 

investment-backed expectationsô implies reasonable probability, like expecting rent to be paid, 

not starry eyed hope of winning the jackpot if the law changes.ò).  It is not whatever GP believed 

to be reasonable in its own subjective view. 

 

GP states that it ñhas invested more than $450 million in two new machines at the Wauna facility 

éò and this investment was made ñin reliance on the continued availability of low electricity 

rates for CF/CT loads.ò
16

  GP Br., BP-12-B-GP-01, at 18.  GP has an incorrect understanding of 

CF/CT status. 

 

First, GP has no direct right under section 3(13) (or any other section) of the Northwest Power 

Act to buy power at the PF rate.  16 U.S.C. § 839a(13).  BPA sells power only to the local 

serving utility, in this case Clatskanie.  In turn, Clatskanie will determine its retail rate design 

and set the price for GPôs service.  This has always been the relationship between BPA and 

Clatskanie and between Clatskanie and GP.  Accordingly, it is not reasonable for GP to expect 

that it is entitled to dictate under which PF rate BPA serves Clatskanie. 

 

Second, as discussed in Issue 2.1.1.2 above, CF/CT does not encompass a right to the ñlowest 

preference rate,ò as GP claims.  GP Br., BP-12-B-GP-01, at 18.  The CF/CT designation merely 

allows the BPA customer that serves CF/CT loads to include such load as part of its load that is 

served with general requirements power sold at the applicable PF rate established under 

section 7(b) of the Northwest Power Act.  CF/CT status certainly does not bestow a right to the 

ñlowestò PF rate. 

 

No such right exists for any customer of BPAôs, much less for a retail consumer such as GP, to 

whom BPA owes no statutory or contractual duties.  See Central Lincoln II, 735 F.2d at 1125 

(stating that the Northwest Power Act ñcouches the preference in terms of ópower sales,ô not 

price.ò); Trinity County Pub. Util. Dist. v. Harrington, 781 F.2d 163, 166 (9th Cir. 1986) 

(allocation does not result in ña preferential rate in addition to a preferential power allocationò); 

Kaiser Aluminum & Chem. Corp. v. Bonneville Power Admin., 261 F.3d 843, 851 (9th Cir. 2001) 

(regional power preference does not provide price preference).  BPAôs TRM and the rates set 

thereunder do not extinguish any right of a serving utility (such as Clatskanie) to have BPA serve 

its CF/CT load at PF rates.  Bliven and Cherry, BP-12-E-BPA-36, at 12.  However, that is the 

extent of the rights that CF/CT status confersðit does not further convey any sort of right to the 

ñlowestò rate. 

 

Third, GP avers that it had ñno indication that the CF/CT load would not continue to be entitled 

to all of the historical rights of CF/CT Loads to receive service at the lowest Preference rate.ò  

GP Br., BP-12-B-GP-01, at 18.  Beyond the fact that GP never had any right to the ñlowestò 

preference rate to begin with, the suggestion that GP was not aware of the possibility that BPA 

could tier rates is without merit.  BPA has asserted its authority to tier rates for many years.  

                                                 
16

   It is not clear that GP made these investments in anticipation of future expansion, as opposed to other changes to 

the Wauna mill such as replacement of existing machinery. 
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See, e.g., pp. III-5-7 of 1981 Wholesale Power Rate ROD (June 1981) (considering whether BPA 

should adopt the rate design alternative of tiered rates); Notice of Proposed Wholesale Power 

Rate Adjustment, 60 Fed. Reg. 8496 (1995), at 8497-8498, 8503-8504.
17

  BPA has had the 

authority to tier rates since at least the passage of the Northwest Power Act.  See Issues 2.1.1.2 

and 2.1.1.3 supra for further discussion.  Thus, to the extent GP relied on the absence of a tiered 

rates structure in making its investments at Wauna, such reliance was not reasonable or well 

founded. 

 

Finally, GP attempts to show that BPA acknowledged that GP has relied on its CF/CT 

designation in planning future operations.  GP Br., BP-12-B-GP-01, at 20.  The BPA statement 

that GP points to merely demonstrates that during the original TRM proceeding BPA was 

mindful of GPôs concerns about Clatskanieôs CF/CT designation and BPA was therefore careful 

not to ñextinguish any right of a serving utility to have BPA serve its CF/CT load at PF ratesé.ò  

Stene et al., TRM-12-E-BPA-18, at 7.  BPA has taken precautions not to disturb utilitiesô CF/CT 

designations, but BPA will not and cannot create rights (e.g., to the ñlowestò preference rate) that 

do not exist. 

 

3. Character of the government action 

In analyzing this factor, a court would consider whether the government action ñamounts to a 

physical invasion or instead merely affects property interests through ósome public program 

adjusting the benefits and burdens of economic life to promote the common good.ôò  Lingle, 

544 U.S. at 539 (quoting Penn Central, 438 U.S. at 124).  Where the ñinterference with the 

property rights é arises from a public program that adjusts the benefits and burdens of economic 

life to promote the common goodò then the action ñdoes not constitute a taking requiring 

Government compensation.ò  Connolly v. Pension Benefit Guaranty Corp., 475 U.S. 211, 225 

(1986) (collecting cases). 

 

GP contends that BPA has ñnot shown that any public interest is served by its decision to 

exclude CF/CT Loads from eligibility to receive the lowest Preference rateé.ò  GP Br., BP-12-

B-GP-01, at 19.  First, as discussed at length, CF/CT loads have never been entitled to the 

ñlowestò preference rate.  BPA could not exclude GP or any other CF/CT from something it was 

not entitled to in the first place. 

 

In reality GP is taking issue with a much broader decision: BPAôs overall decision to institute a 

tiered rate structure.  GP contends ñthe rate structure that BPA is proposing to adopt in this case 

will have an enormously detrimental economic effect on GPé.ò  Id. (emphasis added).  Contrary 

to GPôs suggestion, BPAôs decision to tier rates embodies the quintessential non-taking public 

purpose; namely, it is about ñadjusting the benefits and burdens of economic life to promote the 

common goodé.ò  Connolly, 475 U.S. at 225.  BPA has explained repeatedly the public 

                                                 
17

   Similarly, in BPAôs applicable wholesale firm power rates for the period FY 2001 through FY 2006, and current 

effective rates, BPA established a Targeted Adjustment Charge (TAC) that applies to customer load that had not 

been forecast to be served within the rate period.  The TAC was designed to recover any incremental costs BPA 

incurs to acquire power that is needed to sell power to its customers to supply such unexpected load.  2002 

Wholesale Power Rate Schedules at 136 (September 2001); 2007 Wholesale Power Rate Schedules at 118 

(November 2006); and 2007 Supplemental Wholesale Power Schedules (FY 2009). 
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purposes behind tiering rates in general and how the TRM advances these goals.  See RD Policy, 

at 5-7, 21-23; Cherry et al., TRM-12-E-BPA-02, at 2-4; 73 Fed. Reg. 24961-24964 (2008).  With 

specific regard to treatment of CF/CT load under a tiered rates construct, GP is incorrect that 

BPA has not explained its rationale.  The RD Policy ROD, which Staff summarized in the TRM 

testimony, evaluated this issue and thoroughly explained BPAôs actions.  See Stene et al., 

TRM-12-E-BPA-18, at 2-3; RD Policy, at 21-23. 

 

Not satisfied, GP narrows its argument even further by contending BPA has not shown ñthat 

excluding CF/CT [l]oads servesò a public purpose.  BPA is not required to make such a specific 

showing.  Even if it was, this showing could easily be met because BPAôs actions continue to 

supply, as part of the general requirements of its customers, CF/CT loads consistent with BPAôs 

public purposes. 

 

D. The remedy GP is seeking is not available under the law of takings. 

GPôs basic argument is that ñBPAôs implementation of the TRM will constitute a regulatory 

taking of GPôs property interests under its contract with Clatskanie, for which GP must be 

compensated.ò  GP Br., BP-12-B-GP-01, at 16.  Yet, in each instance that GP alleges it 

ñis entitled to just compensationò it fails to state what that compensation would be.  Id. at 2, 8, 9, 

14, 16, 19. 

 

GP responds that ñ[t]here are a variety of means by which BPA could provide ójust 

compensationô adequate to cure GPôs injury.ò  GP Br. Ex., BP-12-R-GP-01, at 15.  This 

statement evades the problem: the issue is not about the ñmeansò to provide compensation, it is 

about whether GP has stated an amount of compensation to which it is supposedly entitled.  GP 

has utterly failed to do so, despite numerous opportunities.  Thus, it is missing a critical element 

for its takings claim because it cannot show what amount, if any, the TRM will ñtakeò from it. 

 

In a poor example of a ñmeansò by which BPA could allegedly provide compensation, GP points 

to the testimony of Lincoln Wolverton.  Id.  This example only serves to illustrate how 

incomplete GPôs takings claim is.  Mr. Wolverton proposed certain actions that BPA should take 

ñto preserve CF/CT rights,ò but the sole remedy available for a takings claim is monetary 

compensation.  Lingle, 544 U.S. at 544.  Requests for the government to take or not take a 

particular action have no home in takings law.  Id. 

 

The critical point is, nowhere in GPôs testimony or briefing does it present an amount of 

compensation to which it believes it is entitled.  GP speculates that it ñwould suffer at least 

$3.5 million more a year in additional electric costs to serve a 35 MW expansion at Tier 2 as 

opposed to Tier 1 rates.ò  GP Br., BP-12-B-GP-01, at 6.  However, no such 35 MW expansion 

has occurred, and nothing indicates that GP has incurred any additional electric costs. 

 

The obvious reason for the absence of this critical element is that GP cannot show with any 

certainty what amount, if any, the TRM will ñtakeò from it.  This is because, as discussed above, 

any attempt at showing GPôs potential ñderivativeò losses would be purely speculative. 
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In reality, GP is attempting to stop BPA from tiering rates altogether; much of GPôs brief is 

devoted to arguing that BPAôs implementation of tiered rates ñis contrary to law and BPAôs 

statutory authority.ò  GP Br., BP-12-B-GP-01, at 2, 3-8.  Thus, what GP is seeking amounts to an 

injunction against BPAôs implementation of tiered rates. 

 

The Supreme Court has held that such a claim ñdoes not sound under the Takings Clause.ò  

Lingle, 544 U.S. at 544.  This is because the party ñplainly does not seek compensation for a 

taking of its property for a legitimate public use, but rather an injunction against the enforcement 

of a regulation é.ò  Id.  Accordingly, the relief GP seeks is fundamentally at odds with the ñjust 

compensationò available under the Takings Clause.  Therefore, GPôs takings argument is invalid. 

 

E. Conclusion 

GPôs takings argument is invalid for several independent reasons.  GP does not have a legally 

cognizable property interest that has suffered a taking as a result of the TRM, its alleged loss is 

merely consequential and not one for which takings law affords a remedy, it fails the Penn 

Central standards for establishing a regulatory taking, and the remedy it is seeking is not 

available under the law of takings. 

 

Decision 

The TRM and the rates set pursuant to it do not result in an unconstitutional taking of property 

from Georgia-Pacific. 

 

Issue 2.1.1.6 

 

Whether BPA has acted arbitrarily and capriciously with regard to its treatment of DOE 

Richland, New Public and New Tribal loads vis-a-vis nonexistent CF/CT loads. 

 

Partiesô Positions 

Clatskanie purports to ñadopt and incorporate[] the arguments advanced by GP and ICNU on this 

issue in this proceeding.ò  Clatskanie Br. Ex., BP-12-R-CK-01, at 6.  However, GP and ICNU 

have not made any arguments on this issue, nor referred to it in testimony, or any other filing in 

this proceeding. 

 

BPA Staffôs Position 

This is a legal issue, which Clatskanie raised for the first time in its brief on exceptions; therefore 

Staff has not taken a position on the issue. 

 

Evaluation of Positions 

The Ninth Circuit has already directly addressed this issue and decided it against Clatskanie and 

the other petitioners in Industrial Customers of Northwest Utilities, et al., v. Bonneville Power 

Administration, 388 Fed. Appx. 586 (9th Cir. 2010) (unpublished memorandum opinion).  The 
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Court held in no uncertain terms that the discrimination claim ñfails on the merits é because the 

BPA did not act arbitrarily and capriciously.ò
18

  388 Fed. Appx. 586, at 590. 

 

That decision is binding precedent which disposes of this issue.  Considering the facts that 

(1) this was the only claim that the Court found ripe for review in Industrial Customers, 

(2) Clatskanie was one of the parties that raised and lost the claim in that case, and (3) Clatskanie 

was represented by the same counsel in that case as in this BP-12 proceeding, it is more than 

passing strange that Clatskanie continues to re-litigate this dead issue.  See Puget Sound Energy, 

Inc. v. United States, 47 Fed. Cl. 506, 511 (Claims Ct. 2000) (finding it strange that the plaintiff 

would continue to litigate an issue that had been conclusively decided against it in prior cases). 

 

Clatskanie also attempts to build on its discrimination argument by suggesting BPA has violated 

some sort of non-discrimination and arbitrary/capricious standard in section 7(b)(1) of the 

Northwest Power Act.  Specifically, Clatskanie argues BPAôs actions are ñdiscriminatory, 

arbitrary and capricious, and violate[] BPAôs basic statutory mandate under [s]ection 7(b)(1) to 

provide preference rates of ógeneral application.ôò  Clatskanie Br. Ex., BP-12-R-CK-01, at 6 

(quoting 16 U.S.C. § 839e(b)(1)).  However, Clatskanie made (and lost) the identical argument, 

word for word, before the Ninth Circuit.  See Industrial Customers, 388 Fed. Appx. 586, 

Reply Brief of Petitioner Clatskanie, filed Dec. 7, 2009, at 6 (arguing BPAôs actions are 

ñdiscriminatory, arbitrary and capricious, and violate[] BPAôs basic statutory mandate under 

[s]ection 7(b)(1) to provide preference rates of ógeneral application.ôò).  ICNU also raised (and 

lost) this argument before the Court.  See Industrial Customers, 388 Fed. Appx. 586, Opening 

Brief of Petitioner Clatskanie, filed June 30, 2009, at 22-23. 

 

Thus, it is apparent the discrimination issue was before the Court, regardless of whether it was 

couched in terms of an APA argument or an interpretation of section 7(b)(1) of the Northwest 

Power Act.  And it is clear the Ninth Circuit conclusively decided the issue against Clatskanie. 

 

Decision 

As the Ninth Circuit has already held, BPA has not acted arbitrarily and capriciously with 

regard to its treatment of DOE Richland, New Public and New Tribal loads with regard to 

nonexistent CF/CT loads. 

2.2 TRM Change Process 

2.2.1 TRM Change Process Prior to BP-12 

The BP-12 rate proceeding is the first time the Priority Firm Public rate is being developed 

following the specifications of the TRM.  In the process of implementing the TRM for the BP-12 

Initial Proposal, five unanticipated issues arose.  Bliven et al., BP-12-E-BPA-11, at 26.  BPA, 

customers, customer groups, and interested parties met during June through August 2010, prior 

to the BP-12 Initial Proposal, to accurately express the changes needed in the TRM to correct 

                                                 
18

   The Court referred to the claim as having been brought by ICNU; however, Clatskanie raised and argued it as 

well.  See Industrial Customers, 388 Fed. Appx. 586, Opening Brief of Petitioner Clatskanie, filed June 30, 2009, 

at 22-24. 
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these five ñunintended consequences,ò as defined in the TRM.  Id. at 31.  Each proposed revision 

reflected a consensus among participants that the revision proposed was a satisfactory response 

to the unintended consequences that were identified.  Four of the five proposed revisions were 

sponsored by customer groups, and the fifth was sponsored by BPA with concurrence from 

customer representatives regarding the proposed revisions. 

 

Following those discussions, BPA conducted a TRM change process as defined in TRM 

sections 12 and 13.  Id.  This was the first time such a process had been conducted.  The TRM 

spells out the following requirements (from sections 12 and 13): 

1. The proposed revision affects only customers with CHWM contracts and has 

no more than de minimis effects on BPA customers without CHWM 

contracts. 

2. The proposed revision does not address or rectify unintended consequences 

that affect BPA programs or policies of general application (e.g., BPAôs 

programmatic responsibilities). 

3. The proposed revision will rectify the unintended consequences that put at 

risk the policy goals of the Regional Dialogue. 

4. The value of the proposed revision outweighs any detriment. 

 

In August 2010 BPA sent the notice of BPAôs Unintended Consequences Proposal, pursuant to 

TRM section 13.2.1, and an accompanying Explanation of Proposed Revisions to all customers 

with CHWM contracts.  Id.  The latter described (1) why each unintended consequence proposal 

would address or rectify the unintended consequence that would put at risk the policy goals 

underlying the TRM as set forth in the Regional Dialogue policy, and (2) how the value of each 

unintended consequence proposal would outweigh any detriment created by it.  Id. at 31 and 

Attachment 1.  The notice also described the voting window during which all customers had the 

opportunity to object to the unintended consequence proposals. 

 

Voting on TRM revisions has two aspects: utility count and CHWM.  A proposed revision in 

response to unintended consequences may be introduced in a 7(i) process unless 70 percent of 

customers, by utility count, and 50 percent of CHWMs, object.  Each customer votes once on 

each issue; BPA counts that vote as one utility for the count; and counts the customerôs 

associated CHWM amount for the CHWM tally.  Because CHWMs were not available in time 

for the revisions proposed in the BP-12 proceeding, BPA used customersô Transition Period 

High Water Marks (THWMs) in place of CHWMs when tallying votes. 

 

Between August 25 and September 17, 2010, 61 percent (by utility count) of CHWM customers 

submitted votes, which represents 68 percent of a proxy for the CHWM amount.  Bliven et al., 

BP-12-E-BPA-11, at 31.  The TRM specifies that customers not voting on unintended 

consequence proposals shall be counted as non-objections to the proposal.  The combination of 

customers voting as not objecting and non-voters resulted in 132 non-objections to the proposed 

changes, or 99 percent of CHWM customers, which represents over 99 percent of the customersô 
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proxy CHWMs.  Id. at 31-32.  One customer objected, representing less than 1 percent of 

CHWMs.  Id. at 32. 

 

The votes were below the objection thresholds, so BPA Staff was able to propose the five 

changes in this rate proceeding. 

2.2.2 Implementation of TRM Changes in BP-12 

The TRM Change Process described above resulted in five changes to the TRM being proposed 

in the BP-12 Initial Proposal, as summarized in Staffôs policy testimony: 

We propose these five changes: 

(1) Correction of Low Density Discount Calculation (TRM section 10.2); 

(2) Clarification of Irrigation Rate Discount Basis (TRM section 10.3); 

(3) Clarification of Contract Demand Quantity Language (TRM section 5.3.5); 

(4) Clarification of Slice True-Up Adjustments (TRM section 2.7.1); and 

(5) Change to Annual Costs in Slice True-Up Calculation (TRM section 2.7.1). é 

Changes 1 and 2 are minor technical corrections to the language of the TRM that 

do not accurately reflect the intent of the parties drafting the TRM.  They are 

reflected in General Rate Schedule Provisions (GRSPs) II.J [LDD] and II.H 

[IRD]é.  Change 3 is also a minor clarification and will be reflected in the 

revised TRM if the BP-12 [Final] ROD adopts this change. é Changes 4 [and] 5 

modify the Slice True-Up process to make it operate more in concert with the 

intent of the TRM.  These last two changes é are reflected in GRSP [II.R Slice 

True-Up Adjustment]. 

Bliven et al., BP-12-E-BPA-11, at 32.  The BP-12 Initial Proposal was prepared assuming that 

the five proposed TRM revisions would be adopted by BPA.  Id.  No parties challenged in their 

briefs either this assumption or the substance of the five proposed changes. 

 

1. Low Density Discount 

The TRM specifies that a customerôs applicable LDD percentage will be calculated to discount 

its Tier 1 purchases by revising its eligible LDD percentage reflective of its total load eligible for 

requirements service regardless of its Above-HWM service election.  Bliven et al., BP-12-E-

BPA-11, Attachment 1, at 2.  The way section 10.2 of the TRM was written, however, would 

result in unintended consequences.  If a customerôs adjusted total retail load was less than its 

RHWM, and therefore all of the customerôs purchases were at Tier 1 rates, the calculation of the 

applicable LDD percentage would reduce the customerôs applicable LDD percentage below its 

eligible LDD percentage.  Id.  In addition, the definition of adjusted TRL (ñadjTRLò) was 

misstated in the TRM.  The TRM incorrectly used the defined term ñExisting Resources for 

CHWMsò rather than the defined term ñExisting Resources.ò  This TRM misstatement could 

result in an incorrect calculation of a customerôs applicable LDD percentage.  Id. 
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By adopting this change, TRM section 10.2.2 would be changed as follows: 

10.2.2 Adapting the LDD to Tiered Rates 

Under tiered rates, the Tier 1 LDD for customers experiencing load growth will 

be adjusted in order to provide an applicable LDD benefit equivalent to what it 

would have been under melded rates, and the cost of that benefit will be allocated 

to the Composite Cost Pool. The LDD will be based on a customerôs TRL, minus 

Existing Resources for CHWM and NLSLs. When a customerôs adjusted TRL is 

less than its RHWM, such customerôs applicable LDD will not be less than that 

customerôs eligible LDD. The base discount will be determined using the adjusted 

TRL and the LDD Percentage Discount Table, as published in the applicable 

GRSPs. To reflect an increase or decrease in a customerôs adjusted TRL, the 

percentage discount will be adjusted for application to the customerôs bill. é 

applicableLDD = eligibleLDD × max ( 
ad jTRL 

, 1.0 ) RHWM 

where: 

applicableLDD = LDD percentage to be applied to a customerôs bill 

eligibleLDD = LDD percentage indicated by the customerôs eligibility factors 

adjTRL = customerôs Total Retail Load less output of Existing Resources for 

CHWMs and NLSLs 

RHWM = customerôs Rate Period High Water Mark 

Bliven et al., BP-12-E-BPA-11, Attachment 1, at 2-3.  These changes were incorporated in 

GRSP II.J. in the BP-12 Initial Proposal.  Bliven et al., BP-12-E-BPA-11, at 32.  This change is 

incorporated in the 2012 Power Rate Schedules, BP-12-A-02B, and power rate studies. 

 

2. Irrigation Rate Discount 

The TRM specifies that a fixed historical percentage be applied to rates that are calculated in 

each rate case to determine the level of rate discount granted to contract-specified irrigation 

loads.  Bliven et al., BP-12-E-BPA-11, Attachment 1, at 5.  TRM section 10.3 specifies that a 

Customerôs IRD will be calculated to discount its Tier 1 irrigation purchases by applying a 

historical percentage to ñéthe sum of the Slice and Non-Slice customer chargesé.ò  TRM 

section 10.3 was written before all of the details of the Tier 1 rate design in TRM section 5 were 

finalized.  The inexact language could give rise to varying interpretations and calculations of the 

level of the discount. 

 

By adopting this change, TRM section 10.3 is changed as follows: 

10.3 Irrigation Rate Mitigation  [middle of third paragraph] 

é This percentage will be multiplied by the sum of the Slice and Non-Slice 

customer charges divided by the Tier 1 System Capability forecast revenue that 

irrigation loads will pay through the Composite Customer Charge, the Non-Slice 

Customer Charge, and the Load Shaping Charge, adjusted for any applicable Low 

 



 

 

BP-12-A-02 

Chapter 2.0 ï Power Topics 

77 

Density Discount, divided by the sum of the irrigation loads (expressed in MWh) 

to derive a dollars per MWh discount. 

Forecast revenue for irrigation loads will be calculated using an Irrigation Rate 

Discount (IRD) TOCA derived by dividing the sum of the irrigation loads 

(expressed in aMW) by the sum of all RHWMs. This IRD TOCA will be applied 

consistent with Section 5 of the TRM for calculation of forecast irrigation 

revenues from the Composite Customer Charge, the Non-Slice Customer Charge, 

and, the Load Shaping Charge.  This discount will be seasonally available to 

qualifying loads during May, June, July, August, and September. é 

Bliven et al., BP-12-E-BPA-11, Attachment 1, at 5.  This change is incorporated in the 2012 

Power Rate Schedules, BP-12-A-02B, and power rate studies. 

 

3. Contract Demand Quantity 

The Supplemental TRM added provisions for Provisional CHWM to account for loss of load 

during FY 2010 resulting from the economic recession or other causes.  TRM section 4.1.9 

specifies adjustments to a customerôs CDQ amount if and when Provisional CHWM is removed 

after FY 2013.  The TRM states that ñThe actual CDQs determined in accordance with 

section 5.3.5.2 or 5.3.5.3 will be used for billing during FYs 2012ï2013 and in all subsequent 

Rate Periods.ò  BP-12-A-03, section 5.3.5.  Section 5.3.5 does not reference the potential 

modifications pursuant to section 4.1.9, however.  In the drafting of the modifications to 

Section 4 to incorporate Provisional CHWMs, it was overlooked that Section 5 contained a 

definitive statement that was now in conflict with the new provisions in Section 4.  The language 

proposed to be added to Section 5 resolves this potential conflict.  Bliven et al., BP-12-E-

BPA-11, Attachment 1, at 7. 

 

By adopting this change, TRM section 5.3.5 is changed to recognize the section 4.1.9 

adjustments to CDQ amounts: 

5.3.5 Contract Demand Quantity 

é The actual CDQs determined in accordance with section 5.3.5.2 or 5.3.5.3 will 

be used for billing during FYs 2012ï2013 and in all subsequent Rate Periods 

unless the CDQs are modified pursuant to section 4.1.9. If the CDQs are so 

modified pursuant to section 4.1.9, the modified CDQs will be effective beginning 

with FY 2014 and be used for billing and any necessary billing adjustments as 

described in section 4.1.10. 

Bliven et al., BP-12-E-BPA-11, Attachment 1, at 7.  This change does not need to be reflected in 

the 2012 Power Rate Schedules. 

 

4. Clarification of Slice True-Up Adjustments 

The TRM specifies that the Slice True-Up Adjustment is each customerôs Slice percentage 

multiplied by the difference between forecast costs and credits and actual annual costs and 

credits.  BP-12-A-03, section 2.7.2.  If all customersô Tier 1 purchases are equal to their 

RHWMs, then each customerôs cost responsibility is equal to its proportionate share of the total 
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RHWMs.  If some customers are not purchasing their full RHWM, then the value of the power 

they are not purchasing is shared with all customers.  Because all customers, not just Slice 

customers, are paying based on percentages of their load-weighted shares of all loads, however, a 

Slice customerôs cost responsibility is no longer necessarily equal to its Slice percentage.  In 

return for receiving a share of the value of Unused RHWM, the cost responsibility of each 

customer is increased to its proportionate share of all Tier 1 loads expected to be served.  If the 

Slice True-Up does not apportion cost and credit differences based on the established cost 

responsibility, then Slice customers will either under-pay or under-receive true-up amounts in the 

True-Up calculation.  Bliven et al., BP-12-E-BPA-11, Attachment 1, at 9. 

 

By adopting this change, TRM sections 2.7.1, 2.7.2, and Attachment A section 1(b) are changed 

to recognize cost responsibility rather than solely the Slice percentage: 

2.7.1 Composite Cost Pool True-Up 

For each Slice customer, the annual Slice True-Up Adjustment Charge for the 

Composite Cost Pool will be calculated by 1) subtracting (i) the average of the 

forecast annual expenses and revenue credits allocated to the Composite Cost 

Pool for the applicable Fiscal Years of the applicable Rate Period from (ii) the 

actual expenses and revenue credits in the applicable Fiscal Year of the Rate 

Period that are allocable to the Composite Cost Pool, and 2) multiplying dividing 

the difference determined in 1) above by the sum of the Composite Cost Pool 

TOCAs for that Fiscal Year adjusted in accordance with section 5.1.1, based on 

the Annual Net Requirement for Slice customers and the Load Shaping True-Up 

methodology set forth in section 5.2.4.1 for Load Following customers, and 

3) multiplying by each Slice customerôs Slice Percentage for the applicable Fiscal 

Year. As part of the Composite Cost Pool True-Up, the Firm Surplus and 

Secondary Credit (from Unused RHWM) will be revised to reflect the adjusted 

TOCAs for each Fiscal Year as described above and the resulting revenue 

difference between a sale at the posted Composite Customer Rate and at the rate 

case-determined value of Unused RHWM. The dollar amount calculated, which 

may be positive or negative, constitutes the Slice True-Up Adjustment Charge for 

the Composite Cost Pool. 

The effective change the Load Shaping True-Up has on Load Following customer 

TOCAs will be calculated as the 1) aggregate sum of the Load Shaping True-up 

billing determinants expressed in MWh, 2) divided by the RHWM Tier 1 System 

Capability expressed in MWh, and 3) multiplied by 100. A negative result means 

the TOCAs for Load Following customers are effectively increased by the result 

and is offset by an equivalent decrease in the TOCA attributed to Unused 

RHWM. A positive result means the TOCAs for Load Following customers are 

effectively decreased by the result and is offset by an equivalent increase in the 

TOCA attributed to Unused RHWM. 

2.7.2 Slice Cost Pool True-Up 

The annual Slice True-Up Adjustment Charge for the Slice Cost Pool will be 

calculated by 1) subtracting (i) the average of the forecast annual expenses and 
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revenue credits allocated to the Slice Cost Pool for the applicable Fiscal Years of 

the applicable Rate Period from (ii) the actual expenses and revenue credits that 

are allocable to the Slice Cost Pool in the applicable Fiscal Year of the Rate 

Period and 2) multiplying the difference from 1) above by each customerôs Slice 

Percentage pursuant to Exhibit K of the Slice/Block Contract divided by the sum 

of all Slice Percentages for that Fiscal Year pursuant to Exhibit K of the 

Slice/Block Contract. The dollar amount calculated, which may be positive or 

negative, constitutes the Slice True-Up Adjustment Charge for the Slice Cost 

Pool. 

Attachment A ï Cost Verification Process for the Slice True-Up Adjustment 

Charge 

1. Slice True-Up Adjustment Charge and Agreed-Upon Procedures 

b) After such notification, BPA will post for review by customers the TRM Cost 

Allocation Tables (i.e., Composite, Non-Slice, and Slice Cost Pools) reflecting the 

actual expenses and revenue credits from the Fiscal Year just concluded. The 

Slice True-Up Adjustment Charge applicable to each Slice customer will not be 

posted, but each Slice customer will be provided: the Slice True-Up Adjustment 

Charge applicable to it, including its Composite Cost Pool TOCA adjusted 

pursuant to TRM section 5.1.1; the sum of the adjusted TOCAs; the calculation of 

the actual Unused RHWM credit; and the Slice Percentages used to calculate such 

Slice True-Up Adjustment Charge. Following the posting of the Cost Allocation 

Tables, BPA will allow 15 Business Days for the identification by any customer 

of any Slice True-Up Adjustment issue for consideration by BPA for inclusion in 

the Agreed-Upon Procedures (AUPs), including the following calculations: the 

sum of adjusted TOCAs; the actual Unused RHWM credit; and the Slice 

Percentages used in the Slice True-Up Adjustment Charge for the Composite Cost 

Pool and Slice Cost Pool calculation. AUPs are defined as services that fall under 

the category of miscellaneous financial services provided to BPA by an external 

auditor that are covered contractually between BPA and an external auditor. 

The correction results in a Slice True-Up Adjustment being calculated on the same basis as the 

rates paid by Slice customers.  Rates are computed recognizing that the sum of TOCAs may be 

less than 100 percent.  This adjustment states the Slice True-Up on the same basis.  This 

clarification is incorporated in the Power Rate Schedules, BP-12-A-02B. 

 

5. Change to Annual Costs in Slice True-Up Calculation 

The TRM specifies that, in determining the annual Slice True-Up Adjustment, actual annual 

costs and credits are compared to the average of the two-year costs and credits used to establish 

rates.  The resulting Adjustment may be a credit to or payment by Slice customers after each 

fiscal year.  The use of average two-year costs and credits in the determination of the Slice 

True-Up Adjustment could result in higher rates for non-Slice customers, however. 

 

By adopting this change, TRM sections 2.7.1 and 2.7.2 are changed to use the annual costs and 

credits for each year rather than the two-year average: 
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2.7.1 Composite Cost Pool True-Up 

For each Slice customer, the annual Slice True-Up Adjustment Charge for the 

Composite Cost Pool will be calculated by 1) subtracting (i) the average of the 

forecast annual expenses and revenue credits allocated to the Composite Cost 

Pool for the applicable Fiscal Years of the applicable Rate Periodé. 

2.7.2 Slice Cost Pool True-Up 

The annual Slice True-Up Adjustment Charge for the Slice Cost Pool will be 

calculated by 1) subtracting (i) the average of the forecast annual expenses and 

revenue credits allocated to the Slice Cost Pool for the applicable Fiscal Years of 

the applicable Rate Periodé. 

This change corrects for a potential problem by removing the predictability that there will be a 

Slice True-Up for the second year where Slice customers would be paying BPA after the Rate 

Period ends.  While there might actually be such a Slice True-Up payment, the predictability of 

such a payment occurring is reduced to the point where the determination of PNRR does not 

need to account for such a potentiality. This clarification is incorporated in the Power Rate 

Schedules, BP-12-A-02B. 

 

Decision 

The proposed revisions to the TRM do not change the policies agreed to during the Regional 

Dialogue negotiations.  Rather, they are technical corrections to enable the TRM to function as 

intended.  Therefore, they are adopted for the TRM and are incorporated in the BP-12 Final 

Proposal.  The revised TRM is incorporated in the official record of the rate proceeding as 

BP-12-A-03. 

 

2.3 Power Loads and Resources 

The Power Loads and Resources Study, BP-12-FS-BPA-03, contains the load and resource data 

used to develop BPAôs wholesale power rates for FY 2012ï2013.  Documentation supporting the 

results of the Power Loads and Resources Study is presented in the Power Loads and Resources 

Study Documentation, BP-12-FS-BPA-03A. 

 

The Power Loads and Resources Study and supporting documentation have two primary 

purposes: (1) to determine BPAôs load and resource balance (load-resource balance), and (2) to 

calculate various inputs that are used in other studies and calculations within the rate case.  The 

purpose of BPAôs load-resource balance analysis is to determine whether BPAôs resources meet, 

are less than, or are greater than BPAôs load and obligations for the rate period, FY 2012ï2013.  

If BPAôs resources are less than the amount of load forecast for the rate period, some amount of 

system augmentation is required to achieve load-resource balance. 

 

The Power Loads and Resources Study includes three main components: (1) load data, including 

a forecast of the Federal system load and contract obligations; (2) resource data, including 

Federal system resource and contract purchase estimates, total Pacific Northwest regional hydro 
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resource estimates, and the estimated amount of power purchases that are eligible for 

section 4(h)(10)(C) credits; and (3) the Federal system load-resource balance, which compares 

Federal system sales, loads, and contract obligations to the Federal system generating resources 

and contract purchases. 

 

The Power Loads and Resources Study provides inputs into various other studies and 

calculations in the ratemaking process.  The results of this Study provide data to: (1) the Power 

Revenue Requirement Study, BP-12-FS-BPA-02; (2) the Power Rate Study (PRS), BP-12-FS-

BPA-01; (3) the Power Risk and Market Price Study, BP-12-FS-BPA-04; and (4) the Generation 

Inputs Study, BP-12-FS-BPA-05. 

 

No party raised issues related to the Power Loads and Resources Study. 

 

2.4 Power Revenue Requirement 

2.4.1 Introduction  

BPAôs power rates are designed to recover the costs of the generation function only.  The 

Revenue Requirement Study, BP-12-FS-BPA-02,  determines the level of revenue required to 

recover all costs of producing, acquiring, marketing, and conserving electric power, including the 

repayment of the Federal investment in hydro generation, fish and wildlife recovery, and 

conservation; Federal agenciesô operations and maintenance expenses allocated to power; 

capitalized contract expenses associated with such non-Federal power suppliers as Energy 

Northwest; other purchase power expenses, such as system augmentation and balancing power 

purchases; power marketing expenses; cost to Power Services, if necessary, of purchasing 

transmission services; and all other generation-related costs incurred by BPA pursuant to law. 

2.4.2 Revenue Requirement Development 

BPA develops the revenue requirement in conformance with the financial, accounting, and 

ratemaking requirements of DOEôs Order No. RA 6120.2.  BPA determines the revenue 

requirement separately for generation and transmission.  United States Department of Energyð

Bonneville Power Admin., 26 FERC ¶ 61,096 (1984). 

 

The revenue requirement is developed using a cost accounting analysis comprised of the 

following three components. 

1. Repayment studies to determine the schedule of amortization payments and 

to project annual interest expense for bonds and appropriations that fund the 

Federal investment in hydro, fish and wildlife recovery, conservation, and 

associated assets.  Repayment studies are conducted for each year of the four-

year rate test period and include a 50-year repayment period. 

2. Operating expenses and minimum required net revenues for each year of the 

rate test period. 
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3. Annual Planned Net Revenues for Risk (PNRR), if any, based on the risks 

identified and quantified, the Treasury Payment Probability (TPP) standard, 

and other risk mitigation tools. 

With these three parts, the revenue requirement is set at the lowest revenue level necessary to 

fulfill cost recovery requirements and objectives. 

 

Order No. RA 6120.2 requires that BPA demonstrate the adequacy of proposed rates.  The 

revised revenue test determines whether projected revenues from proposed rates will meet cost 

recovery requirements and objectives for the rate test period and repayment period.  The revised 

revenue test demonstrates that revenues from proposed power rates will recover generation costs 

in the rate test period and over the ensuing 50-year repayment period.  Id.  In the final studies, 

the risks are quantified and analyzed and risk mitigation measures designed to achieve a 

95-percent probability that planned payments to Treasury are recovered on time and in full over 

the two-year rate period. 

 

No party raised issues related to the Power Revenue Requirement Study. 

 

2.5 Power Risk and Market Price 

BPAôs business environment is filled with numerous uncertainties, also known as risks.  Thus the 

ratesetting process must identify, analyze, and take into account a wide spectrum of risks.  The 

Power Risk and Market Price Study encompasses three distinct portions: (1) modeling of power 

market price uncertainty, resulting in the market price forecast; (2) analysis and modeling of key 

financial risks to BPA; and (3) establishment of risk mitigation tools and modeling to test these 

tools against BPAôs risk standards.  These analyses are described in the Power Risk and Market 

Price Study, BP-12-FS-BPA-04, and the Power Risk and Market Price Study Documentation, 

BP-12-FS-BPA-04A. 

 

This section briefly introduces the primary components of the Power Risk and Market Price 

Study and discusses the issues raised in relation to risk analysis and mitigation, including (1) the 

timing, thresholds, and procedures related to the Cost Recovery Adjustment Clause; (2) the 

calculation of Net Secondary Revenue (NSR) for use in calculating the Non-Slice Customer 

Charge; and (3) reliance by Power Services (PS) on reserves attributed to Transmission Services 

(TS) in order to meet BPAôs Treasury Payment Probability standard.  Parties raised no issues 

regarding the market price forecast or distribution. 

2.5.1 Risk Analysis and Mitigation 

The objective of the risk analysis is to identify, model, and analyze the impacts that key risks and 

risk mitigation tools have on PS net revenue (total revenue less total expenses) and cash flow.  

The risk analysis and mitigation tools are designed to ensure that power rates are set high enough 

that the probability that BPA can meet its cash obligations is at least as high as required by 

BPAôs TPP standard.  This evaluation is carried out in two distinct steps: a risk analysis step, in 

which the distributions, or profiles, of operating and non-operating risks are defined, and a risk 
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mitigation step, in which risk mitigation tools are defined and tested to confirm their adequacy to 

meet BPAôs TPP standard in the face of these uncertainties. 

2.5.1.1 The Cost Recovery Adjustment Clause 

Issue 2.5.1.1.1 

 

Whether the CRAC should be able to trigger for FY 2012, the first year of the rate period. 

 

Partiesô Positions 

WPAG argues that the CRAC should not apply to the first year of the rate period.  WPAG Br., 

BP-12-B-WG-01, at 40; WPAG Br. Ex., BP-12-R-WG-01, at 9-13.  WPAG states, ñ[i]n this 

proceeding BPA has proposed for the first time a CRAC that could trigger on the first day of the 

rate period, and which would result in an additional increase over and above the one embedded 

in the PF Tier 1 rate adopted in this proceeding.ò  WPAG Br., BP-12-B-WG-01, at 40.  WPAG 

states that, while it recognizes the proposed CRAC methodology stems from a desire to avoid an 

unnecessary rate increase, it causes administrative and financial difficulties due to utilities not 

knowing the size of the wholesale rate increase they may face until just before the rate period 

starts.  Id. at 41.  WPAG argues that BPAôs financial outlook has improved since the Initial 

Proposal, and, given that, BPA should re-evaluate the need for a ñday oneò CRAC.  Id. at 44-45. 

 

JP02 recommends ñthat BPA é not implement a CRAC until at least the beginning of 

FY 2013.ò  JP02 Br., BP-12-B-JP02-01, at 17; see also WPAG Br. Ex., BP-12-R-WG-01, at 13. 

 

BPA Staffôs Position 

This is not the first rate proceeding in which a CRAC could trigger for the first year of the rate 

period.  Lovell and Mandell, BP-12-E-BPA-37, at 28.  BPA used a CRAC that could increase 

rates in the first year of the rate period (i.e., a ñday oneò CRAC) in every rate proceeding since 

the WP-02 rate proceeding.  In the current WP-10 rates, BPA adopted a CRAC applicable to the 

first year of the rate period, with the threshold set at the equivalent of $0 in reserves available for 

risk attributed to PS, and a maximum recovery amount of $300 million.  Risk Analysis and 

Mitigation Study, WP-10-FS-BPA-04, at 54-56.  The terms of the CRAC established in this rate 

proceeding are nearly the same as those established in the WP-10 proceeding. 

 

Staff clarifies in its rebuttal testimony that the proposal is to calculate and announce any CRAC 

applicable to FY 2012 rates in July 2011, at the same time as the release of the Final ROD 

announcing BP-12 rates.  Lovell and Mandell, BP-12-E-BPA-37, at 29. 

 

Evaluation of Positions 

WPAGôs assertion, WPAG Br., BP-12-B-WG-01, at 40, that this is the first time BPA has had a 

ñday oneò CRAC in rates is wrong, and WPAG acknowledges this, admitting after research that 

the WP-02 CRAC triggered on the first day of the rate period.  WPAG Br. Ex., BP-12-R-WG-01, 

at 10.  WPAG does not acknowledge, however, that the WP-07 and WP-10 rates both included a 

ñday oneò CRAC that did not trigger.  While only the CRAC established in the WP-02 rate 
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proceeding was actually deployed on the first day of the rate period, the CRACs established in 

the WP-07 and WP-10 rate proceedings certainly could have been.  Lovell and Mandell, BP-12-

E-BPA-37, at 28. 

 

WPAG contends the first-year CRAC causes administrative and financial difficulties due to 

utilities not knowing the size of the wholesale rate increase they may face until just before the 

rate period starts.  WPAG Br., BP-12-B-WG-01, at 41.  While this may have been a valid 

concern under past implementations of a first-year CRAC, it is not so now.  Customers will 

know their power rates for FY 2012 in July 2011.  As proposed, the CRAC, if triggered, will be 

calculated and announced at the same time as the Final ROD and proposed rate schedules are 

released.  Removing the CRAC applicable to FY 2012 would have no effect on the timing of 

utilitiesô knowledge of the size of the wholesale power rate increase for FY 2012.  Therefore, 

WPAGôs assertion that the CRAC creates additional administrative difficulties for BPAôs 

customers due to their not knowing their FY 2012 rates, or knowing the rates at a later date than 

they otherwise would have, is false.  In fact, the proposal for the FY 2012 CRAC notification in 

July is nearly 2 months earlier than the previous CRAC notification schedules.  In the current 

and previous rate periods, customers were to be notified in ñearly September prior to each fiscal 

year in the rate periodò if a CRAC was necessary for the next fiscal year, considerably later than 

the July timing established in this proceeding.  2010 Wholesale Power Rate Schedules and 

General Rate Schedule Provisions (FY 2010ï2011), at 83; see also 2007 Supplemental GRSPs 

(FY 2009), at 79. 

 

WPAG proposes that the FY 2012 CRAC should be removed from the Final Proposal due to 

improving financial conditions. WPAG Br., BP-12-B-WG-01, at 44-45.  This proposal makes 

little sense.  If the FY 2012 CRAC is unlikely to be needed, it is equally unlikely to trigger.  The 

CRAC will trigger only if neededðonly if FY 2011 financial results are poor.  If PS financial 

conditions are good, then the CRAC will not triggerðjust as if it were not there; if PS financial 

conditions are poor enough that the CRAC would trigger, then it should trigger.  Thus, a forecast 

of ñgoodò FY 2011 financial results does not justify eliminating the CRAC applicable to 

FY 2012 rates.  Additionally, removing it would have no impact on FY 2012 rates if FY 2011 

turns out well, as WPAG may believe.  However, WPAG also states that ñé BPAôs inclusion of 

a óday oneô CRAC with a high probability of triggering é is an entirely different animalò so it is 

unclear whether WPAG believes FY 2011 conditions are improving. WPAG Br. Ex., BP-12-R-

WG-01, at 12. 

 

Decision 

BPAôs risk mitigation for power rates will include a CRAC that is calculated in July 2011 that 

could increase rates for FY 2012. 

 

Issue 2.5.1.1.2 

 

Whether the CRAC methodology should be modified to replenish liquidity at a faster or slower 

rate than currently proposed. 
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Partiesô Positions 

WPAG states that the CRAC should not apply to FY 2012, given the availability of other 

liquidity in the form of the Treasury Facility and reserves attributed to TS.  WPAG Br., BP-12-

B-WG-01, at 42-43; WPAG Br. Ex., BP-12-R-WG-01, at 12-13.  WPAG argues that the liquidity 

sources do not require repayment of borrowed funds as rapidly as BPA has proposed.  WPAG 

Br., BP-12-B-WG-01, at 43; WPAG Br. Ex., BP-12-R-WG-01, at 12-13.  WPAG states that the 

Treasury facility effectively has a two-year repayment obligation and that TS reserves do not 

require repayment within a specific timeframe.  WPAG Br., BP-12-B-WG-01, at 43-44; WPAG 

Br. Ex., BP-12-R-WG-01, at 12-13.  WPAG argues that therefore the CRAC should be pushed 

back one year, with the earliest possible date of a CRAC rate increase being the first day of 

FY 2013.  WPAG Br., BP-12-B-WG-01, at 45; WPAG Br. Ex., BP-12-R-WG-01, at 13.  WPAG 

argues that ñrelaxing the term for repayment of Transmission reserves would not jeopardize 

timely repayment.ò  WPAG Br. Ex., BP-12-R-WG-01 at 13.  Further, WPAG argues that using 

the flexibility afforded by the two-year cycle of ratesetting under the CHWM contracts ñwill 

adequately address the repayment concerns of Transmission customers.ò  Id. 

 

Powerex recommends that BPA ñalign the CRAC mechanism with the level of Transmission 

reserves made available to mitigate risk for Power Servicesé.ò  Powerex Br., BP-12-B-PX-01, 

at 18.  Under Powerexôs proposal, if PS were to rely upon $150 million of reserves attributed to 

TS, then the CRAC should recover 100 percent of the first $150 million shortfall and 50 percent 

after that up to the CRAC maximum.  Opatrny, BP-12-E-PX-01, at 13.  Powerex argues that a 

CRAC, which, in some circumstances, would be expected to recover less than the amount of 

reserves consumed by PS leaves a significant potential that full replenishment will be pushed to 

subsequent rate periods.  Id. at 21. 

 

JP05 argues that BPA should relax the CRAC terms.  JP05 Br., BP-12-B-JP05-01, at 2.  JP05 

states that ñBPAôs arbitrary repayment terms are unnecessarily draconian and result in both an 

increased probability of the CRAC triggering and an increased amount when it does.ò  Id.  JP05 

states that the threshold should be reduced from $0 in Power reserves for risk to negative 

$150 million for the CRAC applicable to FY 2012 rates, and reduced from $0 to negative 

$75 million for the CRAC applicable to FY 2013 rates.  Id. at 3.  This would allow PS to tap up 

to $150 million of additional liquidity in FY 2011 without beginning replenishment during 

FY 2012, and up to $75 million of additional liquidity in FY 2012 without beginning 

replenishment during FY 2013.  Id.  JP05 also suggests removing the first of the two phases of 

the CRAC that Staff proposed, so that the CRAC would recoup only 50 percent of the amount by 

which reserves fall short of the CRAC threshold.  Id. 

 

BPA Staffôs Position 

Staff contends the CRAC proposal represents a reasonable balance between the desires of PS 

customers, TS customers, and BPAôs needs.  Lovell et al, BP-12-E-BPA-15, at 53-54; Lovell 

and Mandell, BP-12-E-BPA-37, at 24.  Staff would set the CRAC thresholds based on what it 

believes to be prudent management of BPAôs liquidity tools.  Lovell and Mandell, BP-12-E-

BPA-37, at 25.  Staff argues that the CRAC terms do roughly match the two-year payback period 

of the Treasury Facility.  Id. at 26.  Delaying the CRAC until the second year would decrease the 
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probability of being able to repay the Treasury facility within the required timeframe.  Id. at 28.  

Staff does not believe that the size of the CRAC should be a function of the amount of reserves 

attributed to TS that are relied upon by PS.  Id. at 10-11. 

 

Evaluation of Positions 

WPAG and JP05 both argue for delaying repayment in order to minimize possible rate increases 

due to a CRAC.  WPAG Br., BP-12-B-WG-01, at 42-43; WPAG Br. Ex., BP-12-R-WG-01, 

at 13; JP05 Br., BP-12-B-JP05-01, at 2.  These parties argue that reserves attributed to TS do not 

need to be repaid quickly and that the Treasury facility would not need to be repaid in the first 

year.  WPAG Br., BP-12-B-WG-01, at 42-43; WPAG Br. Ex., BP-12-R-WG-01, at 12; JP05 Br., 

BP-12-B-JP05-01, at 2.  An unstated assumption underlying the WPAG and JP05 argument is 

that if a CRAC is triggered for FY 2013, it will generate sufficient revenue for all needed 

replenishment of liquidity exercised in FY 2011 plus any exercised in FY 2012.  WPAG disputes 

this inference from the Draft ROD, BP-12-A-01, at 68, clarifying that its point is that neither the 

terms of the Treasury Facility nor the replenishment pace WPAG deems to be sufficient for 

replenishment of any usage of reserves attributed to TS justifies a day one CRAC.  WPAG Br. 

Ex., BP-12-R-WG-01, at 12.  However, WPAG misunderstands BPAôs point: the implicit 

assumption BPA was identifying does not relate to the terms of replenishment of either source of 

liquidity but to the fact that until any used liquidity is replenished, it is not available to BPA.  

WPAGôs argument assumes that an FY 2013 CRAC (without an FY 2012 CRAC) will generate 

sufficient revenue in FY 2013 that BPA will have sufficient liquidity in FY 2013 after restoring 

all liquidity used in FY 2011 and FY 2012.  There can be no assurance that one year of 

incremental revenue from a CRAC will be sufficient to restore liquidity used over two years.  

Even with the additional revenue from an FY 2012 CRAC, BPAôs financial circumstances in 

FY 2013 may not be good enough to allow the assumed replenishment to occur.  Given the 

uncertainty in PS net revenue, BPA cannot guarantee that any specific amount of liquidity 

replenishment will actually occur even if a CRAC is implemented; thus, the delayed repayment 

methodologies proposed by WPAG and JP05 are not prudent and should not be adopted.  

Although WPAG argues that holding rate proceedings every two years should adequately 

address the concerns of Transmission customers, as noted above, the arguments of Powerex, an 

actual Transmission customer, cited in the following paragraph indicate otherwise. 

 

Powerex, in contrast to WPAG, argues for more stringent repayment terms due to this 

uncertainty in the actual rate of replenishment of reserves.  Powerex Br., BP-12-B-PX-01, at 17-

22.  While setting a faster pace for replenishment may help, it will not guarantee repayment in a 

specific timeframe, again due to uncertainty in PS net revenue; it would make little difference in 

the probability of full replenishment in the following year.  If PS needs to tap $150 million in 

additional liquidity, under Staffôs proposal a $125 million CRAC for the next year would trigger, 

while under Powerexôs proposal a $150 million CRAC would trigger.  Under Staffôs proposal, 

the liquidity would be fully replenished if PS cashflow is at least $25 million above zero, and 

under Powerexôs proposal, it would be fully replenished if PS cashflow is at least zero.  The 

difference between the likelihoods of those two circumstances is small.  One of the input files for 

the ToolKit from BPAôs Initial Proposal, the RiskMod Output file (ñRiskMod-Output_BP-

12_InitProp_19-Nov-10.xlsò), available at BPAôs Web site at Finances & Ratesð

Upcoming/Current Rate CasesðBP-12 Rate Proceeding More InformationðBPA Models, 
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Datasets, contains data that illuminate this.  Tab ñNetRev_Statsò shows percentiles for Power net 

revenue for FY 2013.  There is a 55 percent chance of PS net revenue being at least negative 

$14.2 million; a 50 percent chance of PS net revenue being at least $22.6 million, and a 

45 percent chance of PS net revenue being at least $61.3 million.  Interpolating, it is about 

53.1 percent likely that PS net revenue will be at least $0, and about 49.7 percent likely that PS 

net revenue will be at least $25 million.  This is a difference of 3.4 percentage points.  This is not 

a significant difference in the rate of replenishment or the likelihood of full replenishment in the 

next year. 

 

Underlying Powerexôs argument may be the assumption that the first $150 million of 

replenishment would be used to reduce the use of TS reserves.  This also is not guaranteed.  If a 

CRAC is triggered, and if replenishment is achieved, BPA will decide which uses of liquidity are 

most appropriate in light of its cash management duties and obligations.  Increasing the first 

phase of the CRAC to $150 million will not necessarily create substantially greater assurance of 

timely replenishment of TS reserves. 

 

Additionally, BPA is aware that the imposition of a CRAC could have significant impacts on the 

struggling economy of the Pacific Northwest.  WPAG noted the need to minimize any PF rate 

increase due to the economic recession.  WPAG Br., BP-12-B-WG-01, at 4.  More stringent 

repayment terms could result in rate increases that are not tenable for BPAôs preference 

customers.  The repayment terms proposed are a reasonable balance between the need for timely 

repayment and the impact on the Pacific Northwest (PNW) economy.  None of the arguments 

provides a compelling reason to modify the CRAC terms. 

 

Decision 

BPAôs proposed CRAC methodology adequately matches its liquidity replenishment needs.  

Staffôs proposed CRAC terms are sufficient to replenish liquidity over an adequate time period. 

 

Issue 2.5.1.1.3 

 

Whether a public review process or additional cost-cutting should be required prior to 

triggering a CRAC. 

 

Partiesô Positions 

JP02 recommends ñthat BPA engage in additional cost cutting before implementing any CRAC 

é and should hold an adequate public process prior to implementing a CRAC.ò  JP02 Br., 

BP-12-B-JP02-01, at 17.  JP02 states that a public process is critical to ensuring that a CRAC 

and the associated rate increase are necessary.  Id. at 18. 

 

BPA Staffôs Position 

Staff proposes that if the CRAC is triggered BPA would hold a public workshop to explain the 

CRAC results and provide opportunity for public comment.  Power Rate Schedules, BP-12-

A-02B, GRSP II.C.  BPA costs are already subject to scrutiny through other public processes.  
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Lovell and Mandell, BP-12-E-BPA-37, at 22.  A public discussion would delay the 

announcement of a CRAC rate adjustment so that it would not align with the release of Final 

ROD.  Id. at 23.  Financial rating agencies determine BPAôs bond rating, which in turn 

influences the cost of debt.  Rating agencies prefer adjustment clauses that trigger automatically, 

based on specific rules.  Delays in implementation and uncertainty in triggering of the CRAC 

would weaken its value as a tool for enhancing BPAôs financial outlook and would likely be 

detrimental to BPAôs credit rating.  Id. at 31. 

 

Evaluation of Positions 

JP02ôs request to have cost cutting as a precondition of triggering the CRAC is redundant.  BPA 

reviews costs through several processes before, during, and after each rate proceeding.  Lovell 

and Mandell, BP-12-E-BPA-37, at 22.  Before the rate proceeding, BPA performs in-depth 

reviews of its costs through the Integrated Program Review (IPR).  See ROD section 1.2.1.  

Between rate proceedings, BPA reviews costs and other financial information with customers 

quarterly in the Quarterly Business Review (QBR).  This process provides customers the 

opportunity to understand and provide feedback on BPAôs financial situation. 

 

Additionally, the GRSPs include a provision that requires BPA to hold a public workshop in the 

event that a CRAC is expected to trigger.  Power Rate Schedules, BP-12-A-02B, GRSP II.C.  In 

this workshop, Staff would explain the  net revenue calculations, describe the calculation of the 

CRAC Amount and allocations to various rates, and demonstrate that the CRAC has been 

implemented in accordance with the GRSPs.  The workshop would provide an opportunity for 

public questions and comments.  Id.  JP02ôs suggestion to perform additional cost review prior to 

implementing a CRAC would not provide interested parties any meaningfully greater 

opportunity to review BPAôs expense forecasts than is already provided.  The GRSP provisions 

already fulfill JP02ôs request that BPA have a public process in the event of a CRAC triggering. 

 

A public discussion or additional cost cutting as a precondition for triggering the CRAC would 

unnecessarily delay the announcement of a CRAC rate adjustment, such that the rates would not 

be known until just before the implementation of rates. In addition, BPA conducts the Integrated 

Program Review (IPR) process, the rate proceeding itself, the Quarterly Business Review 

(QBR), and the CRAC workshop, which provide customers the opportunity to review and 

comment on the status of BPAôs finances.  These processes serve the underlying purpose of the 

proposed public discussion requested and adding additional process does not seem warranted or 

needed.  Furthermore, a delay in announcement of a FY 2012 CRAC would make it more 

difficult for BPAôs customers to make any adjustments they need to implement before the start 

of the rate period.  A delay in the CRAC timing also contradicts BPAôs goal of announcing any 

FY 2012 CRAC and releasing the FY 2012 rates at the same time.  Bliven et al., BP-12-E-

BPA-11, at 21. 

 

Finally, financial rating agencies would not look favorably on any delay or uncertainty in 

triggering or implementing a CRAC.  Lovell and Mandell, BP-12-E-BPA-37, at 31. 
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Decision 

BPA will prescribe neither additional cost-cutting to be performed prior to triggering a CRAC 

nor a public process beyond the public workshop described in the GRSPs of the Power Rate 

Schedules.  The IPR process, the rate proceeding itself, the regular QBRs, and the CRAC 

workshop provide sufficient and timely information and opportunity to comment on BPAôs cost 

levels and cost recovery. 

 

2.5.1.2 Net Secondary Revenue Crediting 

Issue 2.5.1.2.1 

 

Whether BPA should calculate the NSR credit included in power rates using the mean or median 

from the NSR distribution. 

 

Partiesô Positions 

JP01 argues that Staffôs recommendation to base the NSR credit on the median is not supported 

by evidence and that it artificially increases TPP, which is already above the 95 percent standard.  

JP01 Br., BP-12-B-JP01-01, at 21.  JP01 states that, by basing the decision to use median NSR 

on managementôs tolerance for risk, BPA is indirectly increasing the TPP standard above 

95 percent, inconsistent with the 10-Year Financial Plan of 1993 that was updated in July 2008.  

Id. at 19-22.  JP01 further asserts that adopting changes to the standard for the NSR credit based 

on managementôs tolerance for risk would subvert the TPP standard.  Id. at 22. 

 

WPAG argues that BPA should not shift from mean to median water in calculating secondary 

revenues.  WPAG Br., BP-12-B-WG-01, at 45.  WPAG states that ñ[G]iven the economic 

circumstances é this is an especially ill-timed change to the determination of net secondary 

revenues.ò  Id.  WPAG further asserts that ñ[T]he Proposal to shift from mean to median water, 

based on a management inclination that is not supported by analysis in the record, is a troubling 

departure from the historical approach taken in this area.ò  Id. at 46. 

 

WPAG further argues that ñé BPA has abandoned its historic and proven 70 game risk model 

for distribution of non-firm revenues in favor of the new RAM2012 which simulates 3,500 

games ówith all the uncertainties turned on.ôò  WPAG Br. Ex., BP-12-R-WG-01, at 8.  WPAG 

states that ñBPA should not disrupt this delicate balance [between optimism and pessimism when 

anticipating NSR] by overreacting to the probabilities dispensed by the new, untested 3,500 

game RAM2012.ò  Id. at 9. 

 

BPA Staffôs Position 

Using the mean would entail a 54 percent probability that actual net secondary revenue would be 

below the amount assumed in setting FY 2012ï2013 rates.  Lovell et al., BP-12-E-BPA-15, 

at 78.  Staff proposes using median NSR for the net secondary revenue credit as a way to reflect 

managementôs tolerance for the risk that actual NSR could be below the amount forecast.  Lovell 

et al., BP-12-E-BPA-15, at 79.  Management indicated to Staff that ñthe harmful consequences 
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of having actual net secondary revenue below the amount assumed in setting rates are more 

significant than the beneficial consequences of experiencing higher-than-assumed net revenue.ò  

Bliven et al., BP-12-E-BPA-11, at 25. 

 

Rates and risk mitigation standards are set for multiple criteria, not only for TPP purposes.  

Lovell and Mandell, BP-12-E-BPA-37, at 19.  The use of the median was suggested based on 

managementôs tolerance for the risk of lower-than-assumed NSR, not to increase TPP.  Id.  In the 

Initial Proposal, TPP would have been above 95 percent regardless of the decision to use median 

or mean NSR.  Id. 

 

Evaluation of Positions 

JP01ôs statement that ñStaff recommended to base the NSR credit in this caseðcontrary to long-

standing practiceðon the median value of NSR rather than the expected value,ò JP01 Br., 

BP-12-B-JP01-01, at 21, and WPAGôs statement that the ñshift from mean to median water é is 

a troubling departure from the historical approach taken in this area,ò WPAG Br., BP-12-B-

WG-01, at 46, both contain the implicit assumption that this is the only difference in the NSR 

credit methodology between the WP-10 and the BP-12 rate proceedings.  To the contrary, the 

underlying methodology has changed significantly.  In prior rate proceedings, BPA has used the 

mean of what was termed a ñ70-water-year runò of RiskMod to estimate NSR for the rate credit.  

See, e.g., Risk Analysis and Mitigation Study, WP-10-FS-BPA-04, at 32.  In such a run, the only 

uncertainty that is modeled is the amount of hydro generation available, and so only 70 games 

are simulated, one for each of the 70 historical water years.  In earlier rate proceedings, 50-game 

runs were used when only a 50-year record of regulated hydro was available.  The practice of 

using one kind of run for calculating the NSR credit and another kind of run for the risk analysis 

dates back to 1989, when BPAôs early risk modeling methodology had not yet made practical the 

use of a single run to serve both purposes.  Contrary to WPAGôs assertion that BPA is now 

shifting to the use of ñthe new, untested 3,500 game RAM2012,ò WPAG Br. Ex., BP-12-R-

WG-01, at 9, BPA is still using RiskMod for the NSR credit calculation, just in a different mode.  

RAM 2012 is not used to calculate the NSR credit or for the risk analysis.  RiskMod has been 

significantly refined and enhanced for every rate case since its introduction in the WP-02 rate 

case.  What is different in the BP-12 proceeding is that the cumulative refinements in BPAôs risk 

modeling have now made it feasible to use the same 3,500 game run of RiskMod both for 

calculation of the NSR credit and for the risk analysis. 

 

BPAôs practice has been to attempt to include more and more of the relevant uncertainties in its 

risk analyses as BPA develops the capability to do so, in the belief that reflecting more of the 

various causal factors results in a higher-quality risk analysis.  Once the capability to use a full 

risk-analysis type run for calculating the NSR credit was developed, Staff proposed its use, and 

BPA decided to employ it.  Thus, in the BP-12 case, BPA uses a 3,500-game ñrisk runò of 

RiskMod with all of the uncertainties turned on to calculate the NSR credit.  Lovell et al., BP-12-

E-BPA-15, at 24.  As Staff examined the results from the 3,500-game run, it noticed that the 

mean NSR is higher than the median NSR, and as a result there is a significantly higher 

probability that actual NSR would be below the mean than above it (54 percent compared to 

46 percent).  Id. at 78.  If the rate credit were based on mean NSR, there would be a 54 percent 

probability that the total cost recovery from non-Slice PF rates plus actual net secondary revenue 
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would be lower than that assumed in rates. Lovell et al., BP-12-E-BPA-15, at 78.  This sizable 

difference between the mean and the median of NSR data is a recent phenomenon, reflecting that 

inclusion of all the uncertainties, not only water uncertainty, creates an asymmetrical 

distribution.  The simpler 70-water-year run was virtually symmetrical. 

 

Basing the NSR credit on the mean would exacerbate the concern management has discussed 

with Staff over the consequences of actual NSR turning out to be lower than the amount assumed 

in rates.  Bliven et al., BP-12-E-BPA-11, at 25.  Basing the NSR credit on the median instead of 

the mean, in this case, prevents a bias that had not been anticipated, which is probably an artifact 

of changing from a 70-water-year run to a 3,500-game risk run for estimating NSR.  

Management has also expressed two concerns over potential risks that Staffôs risk modeling is 

not currently capturing (i.e., the possibility that 10 of the last 12 water years have been below 

average may be signaling a change in hydro regime in the Columbia River basin and the 

possibility that market prices in the Pacific Northwest could be unusually low by historical 

standards or even negative for significant periods of time).  Bliven et al., BP-12-E-BPA-11, 

at 24.  Given these concerns, this is a particularly inappropriate time to allow an optimistic bias 

to unwittingly creep into BPAôs risk modeling of NSR. 

 

Applying median NSR in the determination of the net secondary revenue credit in rates does 

result in a higher TPP compared to applying mean NSR when using the BP-12 data.  Id.  

However, Staffôs proposal to use the median was not motivated by TPP considerations, which 

deal with managementôs tolerance for the risk of missing Treasury payments, but by 

managementôs tolerance for a different riskðthe risk of actual NSR turning out to be below the 

forecast amount assumed in setting rates.  Lovell et al., BP-12-E-BPA-15, at 79.  The fact that 

using the median increases TPP does not indicate that the choice is made in order to increase 

TPPðthe fact that a choice has a particular consequence does not demonstrate that the choice 

was made in order to produce the consequence.  The choice of median does not represent a 

change in BPAôs longstanding TPP standard.  However, a 54 percent probability of NSR being 

lower than assumed in rates is not acceptable for this rate period.  Bliven et al., BP-12-E-

BPA-11, at 23.  Determining risk tolerance in this way does not undermine BPAôs longstanding 

TPP standard or the credibility of the risk analysis, as is asserted by JP01.  JP01 Br., BP-12-B-

JP01-01, at 20. 

 

Using median NSR for the net secondary revenue credit is not inconsistent with BPAôs Financial 

Plan.  BPAôs tolerance for the risk of NSR being below the forecast is separate from BPAôs 

tolerance of Treasury payment risk.  ñThe objective of the Financial Risk Metrics section [of the 

Financial Plan] is to discuss BPAôs tolerance for the risk of not making its scheduled Treasury 

payments, its current and contemplated tools for addressing this risk, and its plans for extending 

its analysis of payment certainty to within-year payments to both the Treasury and other 

creditors.ò  Bonneville Power Administration, Financial Plan, 2008, at 14.  A determination of 

BPAôs tolerance for the risk of NSR being below the forecast is not a modification of the TPP 

standard.  As such, there is no requirement to include it in BPAôs Financial Plan.  In the future it 

is possible that BPA could face a situation where due to a different distribution of the 

3,500 games, the mean NSR calculation is less than the median.  Absent an overriding reason, 
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under such a circumstance it would seem appropriate to continue to use the median in order to 

maintain the 50 percent probability of achieving the NSR forecast. 

 

Decision 

BPA will use the median of the NSR distribution to determine the NSR credit for the FY 2012ï

2013 power rates. 

 

Issue 2.5.1.2.2 

 

Whether BPA should use ñhydro re-weighting.ò 

 

Partiesô Positions 

JP05 asserts that ñBPAôs risk analysis already accurately captures the risk of good and bad water 

years, and no further adjustments are necessary.ò  JP05 Br., BP-12-B-JP05-01, at 6.  JP05 further 

states that hydro re-weighting was improperly introduced to the record and should not be 

adopted.  Id. 

 

BPA Staffôs Position 

Staff did not implement any hydro re-weighting in the Initial Proposal.  Staff discussed hydro 

re-weighting in the context of a possible way to deal with managementôs tolerance for ñbadò 

water years or for a change in the hydro regime.  Lovell et al., BP-12-E-BPA-15, at 77-83. 

 

Evaluation of Positions 

The topic was discussed because of managementôs risk tolerance, specifically ñexecutive 

managementôs willingness to tolerate the risk of actual net secondary revenue being below the 

amount assumed in rates.ò  Bliven et al., BP-12-E-BPA-37, at 24.  Hydro re-weighting may have 

merit in future rate periods for mitigating risk or dealing with a change in risk tolerance.  

However, not enough investigation of the idea has occurred to warrant its adoption at this time. 

 

Decision 

BPA will not use hydro re-weighting in setting the FY 2012ï2013 rates. 

 

Issue 2.5.1.2.3 

 

Whether BPA should use a ñsecondary revenue rebateò methodology instead of crediting the 

power rates directly for anticipated net secondary revenues. 

 

Partiesô Positions 

WPAG recommends that BPA move gradually away from crediting Tier 1 rates for an expected 

amount of secondary revenues, toward a secondary revenue rebate approach, in which customers 
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are credited after the fact for actual secondary revenues received by BPA.  WPAG Br., BP-12-B-

WG-01, at 50-51. 

 

JP01 argues that a secondary revenue rebate approach would transfer revenue volatility to BPAôs 

customers while offering no net benefits and substantial costs.  JP01 Br., BP-12-B-JP01-01, 

at 23.  JP01 requests that WPAGôs proposal be rejected.  Id. 

 

MSR states that WPAGôs proposal for a secondary revenue rebate merits further study.  MSR Br. 

Ex., BP-12-R-MS-01, at 5.  MSR suggests BPA could implement a ñnegative CRACò 

methodology for risk mitigation, which reduces reliance on the CRAC.  Id. 

 

BPA Staffôs Position 

Staff does not believe the WPAG proposal is complete enough to implement as proposed.  Lovell 

and Mandell, BP-12-E-BPA-37, at 30.  There is not enough time in this proceeding to fully and 

publicly consider and discuss the proposal.  Id. 

 

Evaluation of Positions 

A ñsecondary revenue rebateò approach to secondary revenue crediting is an idea that should be 

explored for future rate periods.  Many details would need to be filled in before this idea can be 

evaluated, including the following: 

¶ How frequently would actual secondary revenues be calculated, and would it include 

balancing purchase costs? 

¶ How often would rebates be made? 

¶ How would rebates actually be effected? 

¶ What provision would be made for the possibility that the secondary revenue credit in the 

first calculation period would be negative?  Would power customers pay BPA?  Or would 

BPA need to maintain some level of financial reserves as a buffer in case this occurs? 

¶ Would provisions need to be made for distinguishing between balancing purchases and 

purchases made for augmentation? 

¶ As evidenced by the difference in the views of WPAG and JP01, customers are likely to 

have a variety of attitudes on this issue, and BPA would need to understand the views of 

as many customers as possible.  Could a proposal be crafted that satisfies all, or nearly 

all, of BPAôs power customers?  Or would we want to consider the much more 

complicated route of offering customers a choice between a rate package with a 

secondary revenue credit and one more similar to the current non-Slice power rates with a 

secondary revenue credit, PNRR, CRAC, and DDC? 

However promising it may be, this proposal needs much more discussion with all parties before 

BPA could implement it. 

 

MSR raises a new secondary revenue crediting methodology for the first time in its brief on 

exceptions.  MSR Br. Ex, BP-12-R-MS-01, at 5.  There is no evidence on the record to support 
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MSRôs proposal.  Therefore, BPA cannot adopt this methodology at this time.  MSRôs proposal, 

including reducing the secondary revenue credit to the 25
th
 percentile, may be discussed along 

with other ñsecondary revenue rebateò topics in preparation for a future rate proceeding.  MSRôs 

recommendation that BPA include a ñnegative CRACò in conjunction with the reduction in the 

secondary revenue credit, which appears to be similar to the Dividend Distribution Clause 

(DDC) in BP-12 rates, Power Risk and Market Price Study, BP-12-FS-BPA-04, section 3.2.5, 

has also been proposed too late to be adopted for FY 2012ï2013 rates. 

 

Decision 

BPA will not use a ñsecondary revenue rebateò approach in calculating power rates for 

FY 2012ï2013.  BPA will discuss this and related ideas with customers and other parties during 

the preparation for a future rate proceeding. 

 

2.5.1.3 PS Reliance on Reserves Attributed to TS for TPP 

Issue 2.5.1.3.1 

 

Whether BPAôs proposal for PS to rely on $150 million of reserves available for risk attributed 

to TS in the TPP analysis of Power rates (ñBPAôs reserves proposalò) creates a risk to 

Transmission customers. 

 

Partiesô Positions 

Powerex argues that ñBPAôs proposed reliance on reserves attributed to Transmission for risk 

mitigation and possible consumption by Power Services creates significant uncertainty for 

BPAôs Transmission customers.ò  Powerex Br., BP-12-BP-PX-01, at 3.  Powerex states that BPA 

has failed to ensure that replenishment of any reserves consumed will be completed in a 

sufficiently timely manner.  Id.  Powerex argues that BPAôs reserves proposal could result in 

significant harm to Transmission customers if PS does not replenish the reserves before TS needs 

them.  Id. at 4.  Powerex describes various sources of PS financial uncertainty.  Id. at 6-8.  

Powerex states that ñ[a]ll of these factors create legitimate questions about whether BPA will, in 

fact, be able to keep Transmission customers ówholeôé.  These questions arising from BPAôs 

cross-subsidization proposal create significant uncertainty for Transmission customers.ò  Id. at 8.  

Powerex contends that BPA disagrees with the need to adopt a mechanism to ensure 

replenishment of reserves attributed to TS.  Powerex Br. Ex., BP-12-R-PX-01, at 3.  Powerex 

argues that BPA ñhas not imposed a concrete methodology for ensuring recoupmentò of any 

reserves consumed.  Id. at 7. 

 

BPA Staffôs Position 

The decision to make TS reserves available to mitigate risk is reliance on TS reserves by PS.  

Lovell and Mandell, BP-12-E-BPA-37, at 16 (emphasis in original).  PSôs reliance on reserves 

attributed to Transmission will not cause cost increases for TS.  Id.  In contrast, Powerexôs 

concern involved the possibility that adverse circumstances for PS during the rate period could 

cause the consumption of some of the reserves attributed to TS.  Id.  It is not the reliance on TS 
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reserves for purposes of risk mitigation that might cause the consumption of TS reserves, but 

rather the unitary nature of BPA and its financesðthis potential for consumption is not 

preventable.  Id.  BPA cannot provide a guarantee that TS stakeholders will not be harmed by PS 

events regardless of whether PS relies on a portion of reserves attributed to TS in ratesetting.  Id. 

at 13.  BPA has created a very specific rate mechanism for replenishing any borrowing under the 

Treasury Facility or any usage of reserves attributed to TS.  Lovell et al., BP-12-E-BPA-15, 

at 52. 

 

Evaluation of Positions 

To evaluate Powerexôs concern it is important to understand the distinction between reliance 

upon reserves attributed to TS for purposes of risk mitigation and the possible consumption of 

these reserves during the rate period.  Powerexôs argument blurs the distinction between the two.  

The proposal for PS to rely upon some portion of the reserves attributed to TS is separate and 

distinct from the possible consumption of these reserves, and the consequences of reliance and 

consumption are very different. 

 

There are two potential impacts of the proposal to rely on some portion of the TS reserves for 

risk mitigation.  The first potential impact is that TS will not be able to rely upon these same 

reserves for purposes of setting its rates during the FY 2012ï2013 rate period.  Lovell et al., 

BP-12-E-BPA-15, at 49.  Powerex does not describe any harm that could result from PSôs 

reliance upon some portion of the reserves attributed to TS.  The reliance by PS for rate 

mitigation purposes does not change the reserve balances.  Id.  In addition, the TS risk analysis 

demonstrated that TSôs TPP would be at least 95 percent even with PS reliance on $150 million 

of reserves attributed to TS.  Transmission Revenue Requirement Study, BP-12-E-BPA-07, 

at 18.  Consequently, PSôs reliance upon a portion of the reserves attributed to TS does not create 

any new or additional risk for transmission rates or customers. 

 

The second potential impact involves the possibility that the TS reserves could actually be 

consumed in paying a PS financial obligation.  Whether or not BPA allows PS to rely for risk 

mitigation purposes on reserves attributed to TS, there is a chance that PS will experience events 

that completely exhaust BPA reserves.  ñThis risk to TS from PS events cannot be 

eliminatedé.ò  Lovell and Mandell, BP-12-E-BPA-37, at 14. 

 

Powerex errs in implying that BPAôs reserves proposal creates this risk.  The risk that reserves 

attributed to Transmission could be consumed in paying financial obligations associated with PS 

exists whether or not BPA decides to rely upon any reserves attributed to Transmission for PSôs 

TPP calculations.  Due to the unitary nature of BPA and its finances, the consumption of reserves 

attributed to TS due to PS actions could occur, even in the absence of any ratesetting reliance for 

risk mitigation purposes.  Lovell and Mandell, BP-12-E-BPA-37, at 16.  BPA has one bank 

account.  BPA will pay its financial obligations with funds available, regardless of reserve 

allocations between PS and TS.  Hence, if reserves attributed to PS are exhausted but obligations 

created by PS need to be paid, reserves attributed to TS may be consumed to cover those 

obligations.  If PS were not to rely on reserves attributed to TS for ratesetting, this risk would 

still exist.  Staff is proposing that the threshold for the CRAC be set no lower than $0 in reserves 

for risk attributed to Power in order to begin replenishing any liquidity that has been tapped, 
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including reserves attributed to Transmission.  Thus, the risk of the consumption of reserves 

attributed to Transmission, which has always existed, is now better mitigated than ever before.  

Lovell et al., BP-12-E-BPA-15, at 52-55. 

 

Powerex repeatedly demands that BPA provide a concrete methodology for ensuring 

replenishment of any consumed reserves attributed to TS.  See, e.g., Powerex Br. Ex., BP-12-R-

PX-01, at 5 and 7.  Powerex does not, however, describe any methodology that could provide 

such an assurance.  The unitary nature of BPA and its finances causes such a guarantee to be 

impossible.  While power rates can be raised through a CRAC or similar mechanism in order to 

increase the probability of replenishment, BPAôs net revenue uncertainty means that restoration 

of BPA reserves may or may not occur within the time period expected.  Due to these dynamics, 

no time-certain guarantee of repayment can be made.  BPA has created a concrete mechanism for 

replenishment if any liquidity, including reserves attributed to TS, is used: the threshold for the 

CRAC has been set at the equivalent of $0 in reserves for risk attributed to PS.  This means that 

if any liquidity has had to be used (because reserves attributed to PS were exhausted), the CRAC 

will increase rates for the subsequent year to begin replenishing the liquidity.  Lovell et al., 

BP-12-E-BPA-15, at 52. 

 

Decision 

BPAôs reserves proposal does not create a new risk to Transmission customers.  The risk of 

reserves attributed to TS being consumed to pay financial obligations associated with PS exists 

with or without this proposal. 

 

Issue 2.5.1.3.2 

 

Whether BPA Staffôs reserves proposal creates a potential cost shift that is inconsistent with the 

ratemaking principle of cost causation. 

 

Partiesô Positions 

Powerex argues that under BPAôs reserves proposal, reserves attributed to Transmission might 

not actually be available for Transmission needs after the FY 2012ï2013 rate period if they are 

consumed in payment of financial obligations associated with Power.  Powerex Br., BP-12-B-

PX-01, at 4-5.  Powerex further argues that the measures BPA has proposed for replenishing any 

reserves attributed to Transmission that are consumed in paying financial obligations associated 

with Power ñdo not go far enough to ensure that future [Transmission] rates are not negatively 

impacted.ò  Id. at 6.  Powerex argues that delayed replenishment could result in rates in FY 2014 

or later being higher than they would have been without BPAôs reserves proposal, and that this 

would be inconsistent with the ratemaking principle of cost causation.  Id. at 11; Powerex Br. 

Ex., BP-12-R-PX-01, at 6. 

 

Northwest Wind Group also argues that ñStaffôs proposal [] violates cost causation principles, in 

part because as currently proposed, loaning transmission financial reserves to power customers 

could result in increased transmission rates.ò  NWG Br., BP-12-B-NG-01, at 92. 
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JP05 argues that BPAôs reserves proposal does not violate the principle of cost causation.  JP05 

Br., BP-12-B-JP05-01, at 3. 

 

BPA Staffôs Position 

The reliance on TS reserves by PS does not cause cost increases for TS.  Lovell and Mandell, 

BP-12-E-BPA-37, at 16.  TS rates are not any higher due to the proposed reliance.  Id.  In the 

event of consumption of TS reserves, BPA will continue to attribute to TS all of the reserves that 

would have been attributed had the consumption not occurred.  Id.  The reliance does not cause 

any costs; nor does it cause TS rates to be any higher than they would be without the reliance.  

PS will remain responsible for generating revenue sufficient to replenish any consumed reserves.  

Id. at 14.  Therefore, the reserves proposal does not violate cost causation.  Id. at 17. 

 

Evaluation of Positions 

Powerex and NWG state concerns about a scenario in which PS financial circumstances result in 

the consumption of some portion of the reserves attributed to TS during the rate period, and PS 

fails to fully replenish these amounts prior to the end of the rate period, resulting in TS rates in 

the next rate period being higher than they would have otherwise been.  This, they contend, will 

result in a cost shift and thus violates the principles of cost causation.  Powerex Br., BP-12-B-

PX-01, at 11; NWG Br., BP-12-B-NG-01, at 92.  Powerex states that the measures BPA has 

proposed to replenish TS reserves do not go far enough to ensure that future TS rates are not 

negatively impacted.  Id. at 6. 

 

The scenario posited by Powerex and NWG, while theoretically possible, is nonetheless 

speculative.  In setting power rates, BPA is not planning to consume any reserves attributed to 

TS to pay PSôs financial obligations.  Rather, PS is considering relying upon a portion of these 

reserves as part of PSôs risk mitigation.  Lovell et al., BP-12-E-BPA-15, at 48.  Consequently, 

for this postulated scenario to occur, PS must face significant financial problems during the rate 

period, requiring that BPA use some portion of the reserves attributed to TS to pay financial 

obligations associated with PS; and PSôs replenishment efforts must be incomplete; and the 

unreplenished amounts keep TS from achieving a 95 percent TPP; and BPA then fails to 

implement any other actions to meet the TS TPP requirement; and PNRR must be added to the 

TS revenue requirement, thereby raising TS rates. 

 

While the scenario posited by Powerex and NWG could occur, it cannot be described as a likely 

event.  BPAôs Final Proposal evaluates a significant number of financial risks that PS faces and 

proposes risk mitigation measures that are designed to protect BPA from the consequences of 

negative outcomes.  As part of this evaluation, BPA determines whether, in light of the risks it 

faces, BPA can achieve a 95 percent chance that it will meet all of its financial obligations during 

the rate period.  The Final Proposal meets this standard.  However, using the 95 percent standard 

also means there is a five percent chance that PS will not be able to meet its financial obligations.  

BPA has determined in the 10-Year Financial Plan that this is an acceptable risk, and neither 

Powerex nor NWG takes issue with BPAôs reliance upon the 95 percent standard. 
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As noted in response to Issue 2.5.1.3.1, due to the unitary nature of BPA and its finances, the 

consumption of reserves attributed to TS due to PSôs circumstances could occur even without 

BPA Staffôs reserves proposal.  Lovell and Mandell, BP-12-E-BPA-37, at 16.  Rather than 

creating a risk of TSôs future rates being higher, the current proposal actually provides additional 

protection against the possibility of Powerexôs and NWGôs scenario occurring.  Prior to this 

proposal there were no formal provisions for addressing the manner in which PS must replenish 

any source of liquidity, such as reserves attributed to TS, that is actually drawn upon.  The 

proposal contains a new basis for setting the threshold for the CRAC to ensure that Power rates 

quickly begin to replenish any reserves attributed to TS consumed in the payment of PS 

obligations.  It also contains a clear statement that replenishment by PS will continue until full 

replenishment has been accomplished.  Lovell and Mandell, BP-12-E-BPA-37, at 4. 

 

Decision 

BPA Staffôs reserves proposal does not create a potential cost shift that is inconsistent with the 

ratemaking principle of cost causation. 

 

Issue 2.5.1.3.3 

 

Whether BPA Staffôs reserves proposal entails a subsidyða use of reserves acquired by one 

ñserviceò to fund the otherðand is thus impermissible. 

 

Partiesô Positions 

Northwest Wind Group states that BPAôs reserves proposal violates FERCôs ñpolicy, which 

forbids jurisdictional utilities from using proceeds from transmission rates to subsidize the rates 

of their native load customers or their wholesale energy sales.ò  NWG Br., BP-12-B-NWG-01, 

at 92. 

 

Powerex argues that ñBPAôs rates cannot permissibly be structured to use reserves accumulated 

by one service to fund the other service without full and timely replenishment.ò  Powerex Br., 

BP-12-B-PX-01, at 21.  Powerex further argues that BPA is violating ñbasic ratemaking 

requirements such as cost causation and cost-based ratemaking principles.ò  Powerex Br. Ex., 

BP-12-R-PX-01, at 4.  Powerex states that ñ[u]nder BPA staffôs Initial Proposal, reserves 

generated by Transmission rates could clearly be accessed to cross-subsidize Power rates, and 

costs and revenues are not being properly allocated between Federal and non-Federal users.ò  Id. 

at 4-5.  Powerex argues that reliance on $150 million of reserves attributed to TS by PS could 

cause TSôs rates to be higher because TS could have instead consumed those reserves to reduce 

transmission rates.  Id. at 5. 

 

JP05 argues that BPAôs reserves proposal does not constitute a subsidy of Power Services 

customers by Transmission Services customers.  JP05 Br., BP-12-B-JP05-01, at 4. 
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BPA Staffôs Position 

Staff argues that ñ[a]n actual cross subsidy would mean that TS customers are paying a greater 

amount than they otherwise would in order to reduce PS rates.  This is not the case in this 

proceeding.  TS customersô rates are no higher due to the PS reliance on TS reserves for risk 

mitigation than they otherwise would beé.  [I]f reserves attributed to TS are actually used by PS 

during the rate period, there are several mechanisms, rules, and commitments é in place 

designed to preclude effects on TS rates.ò  Lovell and Mandell, BP-12-E-BPA-37, at 2. 

 

Evaluation of Positions 

NWG contends that the reserves proposal violates a FERC policy that prohibits the use of 

transmission revenues to subsidize power rates.  NWG Br., BP-12-B-NWG-01, at 92. Powerex 

makes the same basic cross-subsidy argument as NWG.  Powerex Br., BP-12-B-PX-01, at 21; 

Powerex Br. Ex., BP-12-R-PX-01, at 4-5.  FERC Order 888 established the policy that prohibits 

jurisdictional utilities from using revenues from their transmission sales to subsidize power 

sales.  61 Fed Reg. 21540 (1996).  As NWG notes, FERCôs cross-subsidization policy is 

applicable to only FERC jurisdictional utilities.  NWG Br., BP-12-B-NWG-01, at 92.  BPA and 

other governmental utilities are specifically exempt from FERC jurisdiction under section 201(f) 

of the Federal Power Act.  16 U.S.C. Ä 824(f).  Instead, as has been demonstrated, BPAôs 

reliance on Transmission reserves for risk mitigation purposes has been previously sanctioned by 

the Commission and also comports with BPAôs statutory directives. 

 

Even if one agreed that BPA has a legal obligation to comply with FERC policy on these 

matters, the reserves proposal does not violate the FERC policy.  The policy was designed to 

prohibit utilities from consuming transmission revenues to lower power rates.  The reserves 

proposal does not entail any such action.  NWG and Powerex repeatedly conflate the reliance 

upon TS reserves for purposes of risk mitigation and the actual consumption of those reserves.  

As previously noted, the reserves proposal does not entail the consumption or use of TS reserves 

to lower power rates.  Rather, the proposal contemplates only reliance for purposes of PS risk 

mitigation during the FY 2012ï2013 rate period upon a portion of TS reserves that is not needed 

for TS purposes during the FY 2012ï2013 rate period.  Lovell et al., BP-12-E-BPA-15, at 49.  

BPAôs reserves proposal does not entail funding of PS expenses from TS revenues.  Id.  Any 

reserves attributed to TS that are consumed for Power purposes will be restored from PS 

revenues.  Id. 

 

Powerex contends that reliance by PS on $150 million in reserves attributed to TS would be a 

cross subsidy because BPA could have instead chosen to consume some or all of those reserves 

in order to decrease transmission rates.  Powerex Br. Ex., BP-12-R-PX-01, at 5.  This contention 

is speculative and ignores the process BPA used in the BP-12 rate proceeding (and would likely 

use in future rate proceedings) to determine the quantity of reserves that PS may rely upon.  

Transmission Revenue Requirement Study BP-12-FS-BPA-07, Section 2.2.  Transmission rates, 

including any consumption of reserves, were determined without setting aside any reserves for 

PS to rely upon for risk mitigation.  The quantity of TS reserves expected to be consumed for TS 

purposes is determined first, with the full complement of reserves attributed to TS available.  

Only after determining TS reserves needs is the quantity of reserves PS might rely upon tested.  
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For example, in setting transmission rates for FY 2012-2013, it was determined that reserves 

would be consumed to hold TS rates constant.  Id.  This consumption was determined prior to 

measuring any quantity of reserves attributable to TS that PS could rely upon.  It was determined 

in the Initial Proposal that TS TPP was still above 95 percent if $150 million in reserves 

attributed to TS was set aside for PS risk mitigation and that, therefore, it would be acceptable 

for PS to rely upon that quantity of those reserves.  Id.  Since transmission rates are set assuming 

that TS had its full complement of reserves to deploy, had PS relied upon some reserves 

attributed to TS, TS rates would not have been impacted.  Therefore, a cross subsidy would not 

occur. 

 

Decision 

BPA Staffôs reserves proposal does not entail a subsidy and is not impermissible on that account. 

 

Issue 2.5.1.3.4 

 

Whether BPAôs reserves proposal violates the Transmission System Act and Northwest Power 

Actôs requirement of ñequitable allocationò and the corollary requirement for separate 

accounting. 

 

Partiesô Positions 

Powerex argues that ñÄ 10 of the Transmission System Act and Ä 7(a)(2)(C) of the Northwest 

Power Act provide that the recovery of the costs of the Federal Transmission system shall be 

equitably allocated between Federal and non-Federal power utilizing such system.  This requires 

BPA to align projected costs with projected revenues, and proscribes cross-subsidization 

between services.ò  Powerex Br., BP-12-B-PX-01, at 14.  Powerex argues that consumption of 

reserves attributed to Transmission in the payment of financial obligations associated with Power 

could result in higher Transmission rates, and that this would be a violation of equitable 

allocation.  Id., Powerex Br. Ex., BP-12-R-PX-01, at 5.  Powerex argues that BPAôs proposal 

does not adequately ensure repayment of any consumed Transmission reserves and therefore 

does not meet FERCôs standards.  Powerex Br. Ex., BP-12-R-PX-01,at 6-7. 

 

Powerex further notes that, in the event that some of those reserves are consumed in paying 

financial obligations associated with Power, BPA will leave the full amount of reserves 

attributed to TS on BPAôs books, and argues that BPA asserts this tracking satisfies the ñseparate 

accountingò obligation FERC has defined for BPA.  Powerex Br., BP-12-B-PX-01, at 15.  

Powerex argues that if the reserves attributed to transmission have been so consumed, and are 

thus unavailable to serve Transmission purposes, the ñpractical effectò of such consumption 

ñwould be the same as if BPA had failed to separately account for these reserves in the first 

place,ò and thus violates the separate accounting requirement.  Id., Powerex Br. Ex., BP-12-R-

PX-01, at 4. 

 

JP05 argues that BPAôs reserves proposal does not violate the separate accounting requirement.  

JP05 Br., BP-12-B-JP05-01, at 5. 
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BPA Staffôs Position 

BPA is required to equitably allocate the costs of the transmission system between Federal and 

non-Federal uses of the system.  Lovell and Mandell, BP-12-E-BPA-37, at 5.  The reliance on 

TS reserves by PS does not cause cost increases for TS.  Id. at 16.  Staff disagrees ñthat 

consumption of reserves attributed to TS by PS violates cost causation.  The costs will still be 

allocated to PS, and PS will need to restore the funds in the future.ò  Id. at 17. 

 

FERC has ruled that BPA may choose to temporarily apply revenues from one function to the 

other, and if it does so, it must account for the funds and repay them from the appropriate 

revenues.  Lovell and Mandell, BP-12-E-BPA-37, at 15. 

 

Evaluation of Positions 

Powerex contends that PSôs consumption of reserves attributed to TS to pay its financial 

obligations could result in higher Transmission rates, which violates the equitable allocation 

standard in the Transmission System Act and Northwest Power Act.  Powerex Br., BP-12-B-

PX-01, at 14.  As in its other arguments, Powerex blurs the distinction between PSôs reliance 

upon reserves attributed to Transmission for purposes of ratesetting and the possible 

consumption of such reserves for payment of PSôs financial obligations.  The reserves proposal 

does not entail the consumption of TS reserves to pay PS obligations. 

 

The concept of equitable allocation, as interpreted by FERC, requires BPA to ñprovide a readily 

identifiable accounting of its transmission system costs and the revenues generated from its use, 

along with the status of repayment of each major segment investment in transmission facilities.ò  

25 FERC ¶ 61,140,  at 61,375 (1983), citing 20 FERC ¶ 61,142,  at 61,315 (1982).  BPA 

provides this separate accounting.  The reliance by PS on reserves attributed to TS does not 

impact any costs properly attributed to PS or TS in this proceeding.  BPA Staffôs reserves 

proposal does not allocate PS costs to TS revenues or vice versa.  In the event that reserves 

attributed to one business line are consumed by the other, the costs will still be allocated to the 

proper business line.  Lovell and Mandell, BP-12-E-BPA-37, at 17.  Therefore, equitable 

allocation of Transmission system expenses, as required by the Transmission System Act and the 

Northwest Power Act, is not affected by BPA Staffôs reserves proposal. 

 

Powerex further contends that the consumption of reserves attributed to TS violates the separate 

accounting provisions articulated by FERC.  This is not a new circumstance, however, and 

FERC previously determined that BPA may temporarily apply the revenues from one function to 

the other.  FERC held that 

Bonneville asserts the right to apply revenues from one function, such as 

transmission, to temporarily support unrecovered costs of the other function.  We 

have no objections to Bonnevilleôs doing so.  However, the Commission has 

previously recommended that, if Bonneville chooses to temporarily apply 

revenues from one function to the unrecovered costs of the other function, 

Bonneville account for these funds, repay them from the appropriate revenues, 

and charge the costs to the appropriate customers. 
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54 FERC ¶ 61,235 at 61,693 (1991).  FERC made no exception to this endorsement for cases in 

which any particular ñpractical effectò may occur.  The main harm Powerex argues aboutðthe 

possible consumption of reserves attributed to Transmissionðis possible not because of BPA 

Staffôs reserves proposal but because of the unitary nature of BPA.  Lovell and Mandell, BP-12-

E-BPA-37, at 14.  BPA Staffôs reserves proposal includes tracking and replenishment features to 

adequately implement separate accounting as required by FERC. 

 

Powerex argues that ñBPAôs proposal would fail to adequately assure repayment of reallocated 

Transmission reserves to Transmission customers, and thus would not meet FERCôs standards.ò  

Powerex Br. Ex., BP-12-R-PX-01, at 6-7.  FERC has made no requirement that BPA provide a 

concrete plan or timeline to assure repayment in the event that some reserves allocated to one 

business line are consumed due to the otherôs actions; FERC has stated only that, should 

revenues from one function be applied to support the costs of the other, the revenues must be 

accounted for, repaid from the appropriate revenues, and charged to the appropriate customers.  

54 FERC ¶ 61,235 at 61,693 (1991).  Therefore, the potential for consumption is not violating 

FERCôs standards as Powerex has asserted.  BPA has, in fact, created a concrete mechanism for 

replenishing any reserves attributed to TS used to pay PS obligations (the requirement that the 

CRAC threshold be set at least as high as the equivalent of $0 in reserves for risk attributed to 

PS).  Lovell et al., BP-12-E-BPA-15, at 52.  Powerex argues that this concrete mechanism is not 

ñadequate,ò but it offers no alternative, or even a suggestion of what ñadequateò means in this 

situation. 

 

Decision 

BPAôs reserves proposal does not violate the Transmission System Act or the Northwest Power 

Actôs requirement of ñequitable allocationò or the corollary requirement for separate 

accounting standards. 

 

Issue 2.5.1.3.5 

 

Whether BPA should rely first on the Treasury Facility for risk mitigation and only after that on 

reserves attributed to Transmission. 

 

Partiesô Positions 

Powerex argues that ñBPA should rely first on the Treasury Facility for the purpose of mitigating 

risk for PS.ò  Powerex Br., BP-12-B-PX-01, at 18.  Powerex argues that this would ñlessen the 

potential impact on Transmission customers.ò  Id. at 19. 

 

Northwest Wind Group states, ñif the Administrator goes forward with this proposal, NWG 

recommends that transmission financial reserves be used as a last resort, not a first resort.ò  

NWG Br., BP-12-B-NG-01, at 92. 
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BPA Staffôs Position 

Staff states that ñ[p]rescribing an order in the rate proceeding will do nothing to increase the 

assurance that TS customers will be kept whole, and may restrict BPA Financeôs ability to 

manage liquidity in the most prudent manner.ò  Lovell and Mandell, BP-12-E-BPA-37, at 9.  The 

possibility of harm to Transmission customers arises only if all of the liquidity available to BPA 

for payment of financial obligations associated with Power has been exercisedðthat is, only if 

both the Treasury Facility and reserves attributed to Transmission have been exercised to their 

fullest extent.  Id. at 10.  Staff proposed that if Transmission reserves are consumed first, and the 

Treasury Facility is not fully consumed, and there were Transmission needs for the reserves 

attributed to it, BPA would assume that it would exercise the Treasury Facility to make the 

needed reserves available for the Transmission purposes, thus preventing harm to Transmission 

customers.  Id. 

 

Evaluation of Positions 

In the Initial Proposal, Staff proposed to rely on both reserves attributed to transmission and the 

Treasury Facility for Power TPP purposes.  Staff proposed that no order (e.g., first versus 

second) would be prescribed for that reliance.  Hence, it is reasonable to infer that when Powerex 

and Northwest Wind Group argue that if reserves for risk attributed to Power are exhausted, BPA 

should ñrely first onò or ñuse firstò the Treasury Facility, they mean that BPA should exercise the 

Treasury Facility to generate cash for payment of financial obligations associated with Power 

before disbursing reserves attributed to Transmission for such payments. 

 

Powerex claims that relying on the Treasury Facility first would lessen the potential impact on 

Transmission customers.  Powerex Br., BP-12-B-PX-01, at 19.  However, Powerex fails to 

describe how this order would reduce the potential for harm.  Northwest Wind Group also fails 

to describe why an order of use should be prescribed. 

 

The issue regarding the order of exercising either the Treasury Facility or TS reserves is an 

internal financial policy matter that will be made if and when BPA is faced with the decision.  

However, as noted, Staffôs proposal to exercise the Treasury Facilityðshould capacity remainð

to make any reserves that are both attributed to Transmission and needed by Transmission 

available to Transmission is reasonable, and renders moot the issue of the order of applying the 

Treasury Facility and reserves attributed to Transmission to any shortfall in reserves attributed to 

Power. 

 

Decision 

BPA need not rely on or exercise the Treasury Facility before reserves attributed to 

Transmission.  A decision on the ordering of such use is an internal financial policy matter. 

 

Issue 2.5.1.3.6 

 

Whether BPA should reduce to $100 million the reliance for Power TPP purposes on reserves 

attributed to Transmission to align such reliance with the $100 million first phase of the CRAC. 
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Partiesô Positions 

Powerex argues that BPA should not rely for Power TPP on an amount of reserves attributed to 

Transmission that is greater than the size of the first phase of the CRAC.  Powerex Br., BP-12-B-

PX-01, at 18.  Powerex further argues that Staffôs proposal entails a significant possibility that 

full replenishment of any reserves attributed to Transmission that are consumed might be 

delayed to future rate periods, and this is not acceptable.  Id. at 19. 

 

Powerex states that ñBPA has failed to ensure that any replenishment necessary will be 

completed in a sufficiently timely manner to keep Transmission customers whole in future rate 

periods.ò  Id. at 3.  Powerex argues that ñBPA has failed to propose a commitment to ensure full 

restoration of reserves attributed to Transmission by the end of the rate periodé.ò  Id. at 5. 

 

BPA Staffôs Position 

Staff states: 

We believe that the proposed CRAC methodology is adequate. Reserves 

attributed to TS and the Treasury Facility are relied upon as liquidity tools. Any 

combination of the two liquidity tools could be used; therefore, the relationship 

between the parameters of the CRAC and the level of reliance on TS reservesð

one of two sources of liquidityðis not very important. BPA must be concerned 

with not only the PS ability to replenish TS reserves, but also the PS ability to 

repay any Treasury Facility usage. Powerexôs proposed methodology prescribes 

that if PS were to rely on only $10 million of reserves attributed to transmission, 

then the CRAC would be set to recover 100 percent only up to $10 million and 

then 50 percent after that. We do not believe that setting the CRAC in such a 

wayðtying the size of the CRAC amount that is to be recovered dollar-for-dollar 

exactly to the level of reliance on TS reservesðis necessary. 

Lovell and Mandell, BP-12-E-BPA-37, at 10. 

 

Staff continues, ñ[w]hile the CRAC will recover from rates the amount calculated by the CRAC 

formula, the actual amount of liquidity replenishment that will occur cannot be known with 

certainty.  PS net revenue uncertainty in the following year may result in BPAôs reserves 

increasing by more or less than the amount of the CRAC revenues.ò  Id. at 28. 

 

Evaluation of Positions 

Powerex has argued repeatedly that BPA should commit to a specific time by which any reserves 

attributed to Transmission that are consumed will be replenished.  See, e.g., Powerex Br., BP-12-

B-PX-01, at 3 and 5.  Powerexôs argument on this issue is part of the larger timely replenishment 

issue.  Powerex implies that reducing the reliance for Power TPP purposes on reserves attributed 

to Transmission to the size of Phase 1 of the CRAC would significantly accelerate and increase 

the assurance of replenishment of reserves.  Let us examine that implied assertion.  Suppose 

reserves for risk attributed to Power were fully exhausted, and suppose further that an additional 
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$150 million of cash was needed to pay obligations associated with Power, and yet further that 

reserves attributed to Transmission were tapped for this purpose. 

 

According to the terms of Staffôs proposal, a two-phase CRAC would be implemented for the 

subsequent fiscal year.  Phase one would recoup 100 percent of the first $100 million needed, or 

$100 million; phase two of the CRAC (applying to rates in the same years as phase one) would 

recoup 50 percent of the remaining reserves shortfall (up to a maximum total for the two phases 

of $300 million), or $25 million in this example for phase two.  Thus, the CRAC Staff has 

proposed would result in a CRAC of $125 million for the next year.  Powerexôs suggestion 

would reduce the reliance on reserves attributed to Transmission to $100 million.  Under this 

proposal, only $100 million of reserves attributed to Transmission would be used for Power TPP 

purposes in the rate proposal.  However, as Staff has argued, the possibility that reserves 

attributed to one function could be used to pay obligations for the other function exists with or 

without BPA Staffôs reserves proposal.  Therefore, the amount of reserves attributed to 

Transmission that might be consumed paying bills is not strictly tied to the amount of reserves 

relied upon for the Power TPP calculations. 

 

Suppose for the sake of the next argument, though, that under Powerexôs proposal, only 

$100 million of reserves attributed to Transmission are actually consumed, and $50 million of 

the Treasury Facility is exercised.  Thus, a CRAC of $125 million, the same as under Staffôs 

proposal, would be implemented.  No parties have argued in brief that one of the two sources of 

liquidity Staff proposed relying on should be replenished before the other.  Staff also does not 

propose an order for application of CRAC-generated reserves for replenishing the two sources of 

liquidity if both have been exercised.  It is possible that the $50 million of Treasury Facility 

borrowing would be replenished first, leaving the total amount of CRAC revenue available for 

replenishing Transmission reserves short of the amount consumed by $25 million, the same 

amount as under the Staff-proposal example.  (Note that Staff proposed to assume that if the 

consumed Transmission reserves are needed for Transmission purposes, BPA would exercise the 

Treasury Facility to make the needed reserves available.  Lovell and Mandell, BP-12-E-BPA-37, 

at 10.  Logically, this assumption would be extended to this example so that if the consumed 

Transmission reserves were needed for Transmission purposes, only $25 million of the Treasury 

Facility borrowing would be repaid, and the full $100 million of reserves attributed to 

Transmission would be replenished.) 

 

Suppose, though, that the two examples result in different degrees of replenishmentðthat under 

Staffôs proposal, CRAC revenues are $25 million too small to entirely replenish consumed 

reserves attributed to Transmission, and that under Powerexôs proposal, CRAC revenues are as 

large as the consumed reserves.  Does this difference amount to a significant acceleration or 

assurance of replenishment of reserves?  Staff argued that the unavoidable uncertainty in PS net 

revenue makes it impossible to commit to a specific timetable for replenishment.  Id. at 14.  For 

replenishment of reserves attributed to Transmission consumed during FY 2012 to be complete 

by the end of FY 2013, Power cash flow would need to be $25 million or higher under Staffôs 

proposal, and would need to be $0 or higher under Powerexôs proposal.  How much more likely 

is full replenishment by the end of FY 2013 in the Powerex example than in the Staff example? 
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One of the input files for the ToolKit from BPAôs Initial Proposal, the RiskMod Output file 

(ñRiskMod-Output_BP-12_InitProp_19-Nov-10.xls,ò available at BPAôs  BP-12 Rate 

Proceeding Web site under BPA Models and Data Sets, contains data that may illuminate this.  

Tab ñNetRev_Statsò shows percentiles for Power net revenue for FY 2013.  There is a 55 percent 

chance of PS net revenue being at least negative $14.2 million, a 50 percent chance of PS net 

revenue being at least $22.6 million, and a 45 percent chance of PS net revenue being at least 

$61.3 million.  Interpolating, it is about 53.1 percent likely that PS net revenue will be at least 

$0, and about 49.7 percent likely that PS net revenue will be at least $25 million.  This is a 

difference of 3.4 percentage points.  This is not a significant difference in the rate of 

replenishment or the likelihood of full replenishment in the next year. 

 

A shortfall of less than $150 million would show even less significant difference in pace or 

surety of replenishment.  The difference calculated here required making several assumptions 

designed to emphasize the difference between Powerexôs proposal and Staffôs proposal; actual 

circumstances could make the difference in practice even smaller. 

 

Powerexôs proposal would not significantly increase the rate of replenishment. 

 

Decision 

BPA need not limit the reliance for Power TPP purposes on reserves attributed to Transmission 

to $100 million to align such reliance with the $100 million first phase of the CRAC. 

 

Issue 2.5.1.3.7 

 

Whether Power Services will rely upon reserves attributed to Transmission Services in order to 

mitigate TPP risk in the BP-12 rate proposal. 

 

Partiesô Positions 

JP05 supports BPAôs proposal to rely on TS reserves to mitigate TPP risk.  JP05 Br., BP-12-B-

JP05-01.  JP05 asserts that BPAôs proposed methodology is legally sound and defensible.  Id. 

 

Northwest Wind Group opposes Staffôs proposal to use transmission financial reserves of 

$150 million or more to lower rates to its power customers.  NWG Br., BP-12-B-NG-01, at 92. 

 

Powerex argues that ñBPAôs proposed reliance on reserves attributed to Transmission é creates 

significant uncertainty for BPAôs Transmission customers.ò  Powerex Br., BP-12-BP-PX-01, 

at 3.  Powerex also states that ñBPA has failed to ensure that any replenishment necessary will be 

completed in a sufficiently timely manner to keep Transmission customers whole in future rate 

periods.ò  Id.  Powerex states that BPAôs reserves reliance is ñnot BPAôs standard course of 

businessé.ò  Powerex Br. Ex., BP-12-R-PX-01, at 6. 
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BPA Staffôs Position 

A new criterion has been added for determining the threshold for the CRAC to ensure that Power 

rates will quickly begin to restore any PS-related consumption of liquidity.  Lovell, et al., BP-12-

E-BPA-15, at 50.  In the event of consumption of reserves, TS will be credited with any reserves 

and related interest that would have been earned in the absence of consumption.  Id. at 50-51. 

Reserves attributed to TS in excess of those needed for TS risk mitigation and other purposes are 

a prudent source of liquidity for PS to rely upon for TPP risk mitigation in ratesetting.  Id. 

at 48-51; Lovell and Mandell, BP-12-E-BPA-37, at 2-15. 

 

Evaluation of Positions 

Powerex raised many objections to this proposal, evaluated earlier in this section of the ROD.  

Staff provided many assurances that BPA intends to keep Transmission customers whole, and 

that Staff had created mechanisms designed to do that.  The residual potential for harm to 

Transmission customers, in spite of the mechanisms Staff proposed, is due to the unitary nature 

of BPA, not to BPAôs reserves proposal.  In the BP-12 Transmission risk analysis, BPA 

determined that at least $150 million in reserves attributed to Transmission could be relied upon 

by PS for mitigating TPP risk in ratesetting.  Transmission Revenue Requirement Study, BP-12-

FS-BPA-07, section 2.2.  Whether BPA adopts the reserves proposal or not, all of BPAôs 

financial reserves, including at least $150 million in reserves attributed to Transmission that are 

beyond the needs for reserves identified in the Transmission Revenue Requirement Study, are 

available to BPA to pay any of his financial obligations. 

 

Powerex argues that the Draft ROD ñobscures the fact that BPA has very rarely, if ever, put 

forward similar reserve-sharing proposals as part of past rate cases.  This is simply not BPAôs 

standard course of business, no matter how the Draft ROD tries to characterize it.ò  Powerex Br. 

Ex., BP-12-R-PX-01, at 6.  While it is irrelevant whether a reliance on reserves attributed to TS  

for risk mitigation is ñBPAôs standard course of business,ò such reliance did occur in the WP-07 

case.  PS relied upon $55 million in reserves attributed to TS in the first fiscal year of that rate 

period for PS TPP purposes.  Risk Analysis Study, WP-07-FS-BPA-04, at 44. 

 

In the Final Proposal risk analysis, the PS TPP is higher than 95 percent without any reliance for 

TPP purposes on reserves attributed to Transmission, making such reliance unnecessary for the 

purpose of meeting BPAôs 95 percent TPP standard in this rate period.  Power Risk and Market 

Price Study, BP-12-FS-BPA-04, section 3.2.1.3. 

 

Decision 

Power Services will not rely on reserves attributed to TS for Power TPP purposes. 

 

2.5.2 Market Price Forecast 

The gas and electricity market price forecasts are part of the Power Risk and Market Price Study, 

BP-12-FS-BPA-04.  The market price forecast is an output of the AURORAxmp model and is a 

function of many variables, including regional gas price forecasts, WECC-wide loads, 
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transmission availability, committed forward power transactions, and resource data.  It is used in 

calculating the wholesale power rates for FY 2012ï2013.  The documentation supporting the 

results of the market price forecast is presented in the Power Risk and Market Price Study 

Documentation, BP-12-FS-BPA-04A.  The gas and electricity market price forecasts are 

described in the direct testimony of Kujala et al., BP-12-E-BPA-14. 

 

The forecasts of electricity market prices are used for (1) the secondary revenue forecast, BP-12-

FS-BPA-04, section 2.6.3; (2) augmentation purchase costs, BP-12-FS-BPA-04, section 2.6.2; 

(3) the risk analysis, BPA-12-FS-BPA-04, section 2.5.2; (4) the variable cost component of 

generation input capacity, BPA-12-FS-BPA-04, section 3.4; (5) utility average system costs, 

BPA-12-FS-BPA-01, section 8; and (6) rate design, BPA-12-FS-BPA-01, section 3. 

 

BPA is updating the inputs for the gas and electricity market price forecasts for the Final 

Proposal in a manner that is consistent with testimony of Kujala et al., BP-12-E-BPA-14, 

Section 6. 

 

No issues related to the market price forecast were raised by any party. 

 

2.6 Power Rate Development 

2.6.1 Introduction  

The Power Rate Development section of this ROD encompasses cost allocation, rate design, 

implementation of TRM rate design in ratesetting, power rate schedules, and general rate 

schedule provisions. 

 

The Power Rates Study (PRS) explains the processes and calculations used to develop the rates 

and billing determinants for BPAôs wholesale power products and services.  The Power Rates 

Study serves three primary purposes: (1) to demonstrate that the proposed rates have been 

developed in a manner consistent with statutory direction, including the initial allocation of costs 

and the subsequent reallocations directed by statute; (2) to set rates consistent with agency 

policy; and (3) to demonstrate that the proposed rates have been set at a level that recovers the 

allocated power revenue requirement for the upcoming rate period. 

 

The Northwest Power Act, 16 U.S.C. § 839, is the most significant ratemaking directive to BPA.  

Section 7 directs the allocation of costs, which is performed in the cost of service analysis, and a 

set of rate directives providing further guidance on how individual rates are to be derived.  BPA 

rates must follow the ratesetting directives of section 7, but, as characterized in the legislative 

history of the Northwest Power Act, the rate directives govern the amount of revenue BPA 

collects from each class of customers, not the rate form.  Section 7 reserves rate design (how the 

revenue is collected) to the Administrator. 

 

The cost of service analysis and the other ratemaking steps are programmed into a spreadsheet 

model, RAM2012, for purposes of calculating power rates.  The Power Rates Study describes 



 

 

BP-12-A-02 

Chapter 2.0 ï Power Topics 

109 

how the tiered Priority Firm Power Public rate is designed following the cost of service and rate 

directives ratemaking steps.  The rate design for the PF Public rate was established in the TRM. 

 

An underlying policy for BP-12 ratesetting is that price signals sent by the PF, IP, and NR rate 

schedules should be similar to the extent possible.  Bliven et al., BP-12-E-BPA-11, at 29.  To 

that end, the demand charge is designed to send a price signal to reflect the cost associated with 

the use of BPAôs capacity.  Id.; see ROD section 2.6.3.  The PF, IP, and NR rate schedules 

include the same demand rates.  Bliven et al., BP-12-E-BPA-11, at 29.  The general method used 

to calculate the PF Tier 1 demand charge is also used for calculating the demand billing 

determinant for the IP and NR rate schedules.  Id. at 29-30.  See ROD section 2.6.4 for further 

discussion of the IP rate. 

 

To reflect the new rate design, the Priority Firm Power rate schedule and associated GRSPs 

needed to be revamped.  Bliven et al., BP-12-E-BPA-11, at 30.  The changes in the demand 

billing determinants for the NR and IP rate schedules resulted in changes to those rate schedules 

also.  Id. 

2.6.2 Service to New Publics 

Jefferson County PUD is the first consumer-owned electric utility to form under the CHWM 

contract.  Bliven et al., BP-12-E-BPA-11, at 33-34.  Accordingly, Jefferson County PUD now 

has the right to buy power under the tiered rate structure, including load served at a Tier 1 rate.  

Id.  Jefferson County PUD will be eligible to begin purchasing power at the Tier 1 PF rate 

starting July 1, 2013.  Id.  A CHWM is being developed for Jefferson PUD in accordance with 

section 4.1.6.2 of the TRM. 

 

Any service to Jefferson prior to July 1, 2013, will be subject to the Unanticipated Load Rate, 

described in GRSP II.U.  As discussed in ROD section 1.2.2.2, Jefferson County PUDôs CHWM 

has not been finalized in time to be included in the BP-12 rates.  Therefore, for calculation of the 

BP-12 rates, BPA is using the best estimate of Jeffersonôs CHWM and its load forecast. 

2.6.3 Demand Rate 

2.6.3.1 Introduction  

The purpose of rate design is to define the methods and criteria used for collecting the revenue 

requirement allocated to specific rate classes from power sales to those classes.  BPA rates must 

follow the ratesetting directives of section 7 of the Northwest Power Act, but, as clearly stated in 

the legislative history of the Northwest Power Act, the rate directives govern the amount of 

revenue BPA collects from each class of customers, not the rate form used to collect that revenue 

from each class of customer.  H.R. Rep. No. 96-976, Pt. II, 96th Cong., 2nd Sess. 53 (1980).  In 

Northwest Power Act section 7(e), Congress reserves rate design (how the revenue is collected) 

to the Administrator.  See also ROD section 1.1.2 and Issue 2.1.1.2. 

 

Rate design is applied after BPA has allocated its total power revenue requirement to five rate 

pools.  The five rate pools are Priority Firm Public Power, Priority Firm Exchange Power, 



 

 

BP-12-A-02 

Chapter 2.0 ï Power Topics 

110 

Industrial Firm Power, New Resources Firm Power, and Firm Power Products and Services.  

PRS, BP-12-FS-BPA-01, at 50.  Rate design does not change the amount of the revenue 

requirement that is allocated to each of the five rate pools.  Id.  Rather, rate design determines 

how the revenue requirement is to be collected through rates for each of the five rate pools.  Id.  

One purpose of rate design is to target the revenue collection within a particular rate pool and to 

distinguish between different types of service and power consumption of individual wholesale 

power customers.  Id.  Another purpose is to provide price signals to customers to encourage 

more efficient power usage and differentiate between the relative market value of the products 

and services BPA offers to its customers.  Id. 

 

The subsections that follow review the issues that were raised by rate case parties in their briefs 

concerning the rate design used in the development of BPAôs FY 2012ï2013 power rates.  The 

issues address the determination of the PF Public demand rate and the Industrial Firm Power 

demand rate billing determinant. 

2.6.3.2 Issues 

Issue 2.6.3.2.1 

 

When determining the capital costs for the marginal resource, whether BPA should use (1) the 

capital costs for an independent power producer (IPP) embedded in the Councilôs Microfin 

model or (2) the capital costs associated with a municipal/PUD embedded in the Councilôs 

Microfin model. 

 

Partiesô Positions 

JP01 argues that BPA should use the IPP financing assumptions in the Councilôs Microfin model 

rather than the modelôs municipal/PUD assumptions.  JP01 Br., BP-12-B-JP01-01, at 12; 

Murphy, Oral Tr. at 224-225.  JP01 contends that it is not reasonable for BPA to assume it could 

acquire capacity from a developer with municipal/PUD tax-exempt financing.  Id.  JP01 states 

that all of the major resources, excluding conservation, BPA has acquired since the passage of 

the Northwest Power Act have been from IPPs.  JP01 Br., BP-12-B-JP01-01, at 12.  JP01 

contends that it is almost certain that the only type of developer BPA could look to for capacity 

would be an IPP, which would have higher financing costs than a public agency would have.  Id.; 

Murphy, Oral Tr. at 225-226.  JP01 argues that using the municipal/PUD assumption in the 

Microfin model is inconsistent with the TRM, which provides that the demand rate calculation 

may be based on the market price of capacity if a viable capacity market develops in the Pacific 

Northwest.  JP01 Br., BP-12-B-JP01-01, at 12.  JP01 contends that because IPPs would likely 

have a significant role in this future capacity market, the financing assumptions should reflect 

this fact.  Id.  JP01 also requests that if BPA adheres to Staffôs proposal to use municipal/PUD 

financing assumptions with BPA-backed bonds, that the Record of Decision explicitly state that 

the decision does not establish any precedent for future rate cases.  Id. at 14; Murphy, Oral Tr. 

at 226.  JP01 argues that the demand rate ñshould fully compensate Bonneville for the cost [of] 

capacity.ò  Murphy, Oral Tr. at 227. 
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JP07 and Snohomish both support JP01ôs positions with regard to the demand rate calculation.  

JP07 Br., BP-12-B-JP07-01, at 1; Snohomish Br., BP-12-B-SN-01, at 9. 

 

JP02 and WPAG support Staffôs use of the capital costs associated with the municipal/PUD 

financing assumptions in the Microfin model.  JP02 Br., BP-12-B-JP02-01, at 5; WPAG Br., 

BP-12-B-WG-01, at 49; JP02 Br. Ex., BP-12-R-JP02-01, at 4-5.  JP02 and WPAG state that the 

TRM rate design results in the demand rate sending a price signal, and the demand rate is not 

intended to reflect BPAôs costs to acquire such a marginal resource.  JP02 Br., BP-12-B-JP02-01, 

at 5; WPAG Br., BP-12-B-WG-01, at 49; JP02 Br. Ex., BP-12-R-JP02-01, at 5.  JP02 and 

WPAG argue that it is irrelevant whether BPA could or could not reasonably acquire a capacity 

resource at the level of the calculated demand rate, because the sole function of the rate is to send 

a price signal to customers.  JP02 Br., BP-12-B-JP02-01, at 5; WPAG Br., BP-12-B-WG-01, 

at 49. 

 

BPA Staffôs Position 

Staff agrees with all parties that one intent of the demand rate is to provide a price signal.  Fisher 

et al., BP-12-E-BPA-41, at 2.  Staff constructed the demand rate based on an estimated cost to 

BPA for new capacity with the assumption that a municipal/PUD would develop the resource for 

BPA and that BPA would back the bonds to gain a favorable debt financing rate.  PRS 

Documentation, BP-12-E-BPA-01A, at 101.  The term and debt financing assumptions for a 

municipal/PUD developer are contained in the Councilôs Microfin model, and the debt rate is 

consistent with BPAôs forecast of Third-Party Tax-Exempt Borrowing rates.  Fisher et al., 

BP-12-E-BPA-18, at 21. 

 

Evaluation of Positions 

JP01, Snohomish, and JP07 contend that it is not reasonable for BPA to use the municipal/PUD 

financing assumptions contained in the Councilôs Microfin model.  JP01 Br., BP-12-B-JP01-01, 

at 12; JP07 Br., BP-12-B-JP07-01, at 1; Snohomish Br., BP-12-B-SN-01, at 9.  These parties 

argue that any acquisition of a capacity resource by BPA would be from an IPP, which would 

entail more costly financing than a public agency could realize.  JP01 Br., BP-12-B-JP01-01, 

at 12; JP07 Br., BP-12-B-JP07-01, at 1; Snohomish Br., BP-12-B-SN-01, at 9.  JP01 states that 

all of the resources BPA has acquired since the passage of the Northwest Power Act have been 

from IPPs, and therefore BPA cannot reasonably assume it would acquire such a resource from a 

municipal/PUD developer.  JP01 Br., BP-12-B-JP01-01, at 12. 

 

The argument advanced by JP01, Snohomish, and JP07 has changed from that in their direct 

case.  JP07 (which includes both Snohomish and the members of JP01) argued in testimony that 

the municipal/PUD financing assumption was not reasonable because BPA would acquire a 

capacity resource only to integrate variable resources.  Hill et al., BP-12-E-JP07-01, at 6.  As 

such, JP07 contended, under section 9(f) of the Northwest Power Act BPA could not certify that 

the acquisition was made to serve load pursuant to section 5 of the Act.  Id.  Because the 

acquisition would not be to serve section 5 loads, the project would not be eligible for tax-

exempt financing.  Id. at 7.  This argument was dropped by JP01, Snohomish, and JP07 after 

JP01 conceded to Staffôs rebuttal to their 9(f) argument.  JP01 Br., BP-12-B-JP01-01, at 13. 
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JP01 argues, among other things, that BPA has never acquired the output of a municipal/PUD 

financed project, excluding conservation, since the passage of the Northwest Power Act, and it is 

therefore unreasonable to assume for the purposes of the calculation of the demand rate that it 

would in the future.  JP01 Br., BP-12-B-JP01-01, at 12. 

 

In response to the 9(f) argument, Staff notes in its rebuttal testimony that the demand rate is 

intended to send a price signal to PF Public customers for both load service and hour-to-hour 

support for variable resources that are being applied to PF Public customer load.  Fisher et al., 

BP-12-E-BPA-18, at 20.  Staff does not directly address the contention that all BPA resource 

acquisitions since the passage of the Northwest Power Act were from IPPs, because JP01 raised 

the issue for the first time in brief. 

 

JP01ôs assumption regarding the source of BPAôs prior resource acquisitions is wrong.  BPA has 

a long history of acquiring the output of resources from municipal/PUD developments.  

Columbia Generating Station and Cowlitz Falls are some of the examples of municipal/PUD 

financing using BPA-backed bonds.  Idaho Falls and Wauna are other examples of resources that 

BPA has acquired from municipals and PUDs.  Given BPAôs history, it is not unreasonable to 

use a municipal/PUD acquisition assumption. 

 

JP01, JP02, and WPAG argue that a particular financing assumption is more consistent with the 

intent of the TRM.  JP02 and WPAG contend the sole purpose of the demand rate in the TRM is 

to send a price signal.  JP02 Br., BP-12-B-JP02-01, at 5; WPAG Br., BP-12-B-WG-01, at 49; 

JP02 Br. Ex., BP-12-R-JP02-01, at 5.  Both JP02 and WPAG state that it is irrelevant whether 

BPA could acquire a capacity resource at the level of the calculated demand rate.  JP02 Br., 

BP-12-B-JP02-01, at 5; WPAG Br., BP-12-B-WG-01, at 49. 

 

JP01, JP02, and WPAG do not present arguments wholly consistent with the TRM.  While the 

demand rate is designed to send a price signal, the calculation of the demand rate cannot be 

totally divorced from the costs associated with BPAôs acquisition of the output of the marginal 

resource.  The TRM uses the fixed costs associated with the marginal capacity resource to 

emulate the costs associated with what it might cost BPA to acquire the capacity.  The TRM 

provides that: 

BPA will identify the marginal capacity resource and the annual fixed costs 

associated with that resource for each Rate Periodé.Such marginal capacity 

resource may be based on BPAôs Resource Program and/or costs of BPAôs recent 

capacity additions.  Or it may be based on third-party sources, which may include, 

but are not limited to, the Energy Information Administration, EPRI Technical 

Assessment Guide, the Northwest Power and Conservation Council, and 

Integrated Resource Plans of the Pacific Northwest electric utilities. 

BP-12-A-03, section 5.3.6.  The TRM ROD states that the objective of the Demand Charge is to 

pass on to customers the actual cost of capacity.  TRM-12-A-01, at 76.  While there are several 

options under the TRM for the identification of the marginal resource, the first two sources listed 

are from BPA itself and include either a forecast of a future resource acquisition cost in BPAôs 
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Resource Program or the cost of a resource actually acquired by BPA.  Even though there are 

other third-party options listed, the implication of listing the BPA resources is that these other 

sources should be representative of the potential cost to BPA. 

 

In contrast, JP01 argues that the TRM supports the use of the IPP financing assumptions.  JP01 

Br., BP-12-B-JP01-01, at 12.  JP01 points out that the TRM provides that BPA may base the 

demand rate on market prices from a viable PNW capacity market.  While no such market exists 

at this time, JP01 nevertheless speculates that IPPs will likely play a large role in any future 

capacity market in the PNW.  Id.  Because of this anticipated IPP involvement, JP01 contends it 

would be inconsistent with the TRM to use the municipal/PUD financing assumptions.  Id.  

Whether IPPs play a significant role in some yet-to-be developed capacity market in the PNW 

may be unrelated to the cost of a capacity acquisition to BPA to meet its PF Public load 

obligations.  Since there is no viable capacity market available to BPA, BPA cannot use it as a 

possible source of information, let alone determine if BPA is likely to purchase capacity from 

that market to meet its PF Public load obligation. 

 

Staff proposes to use the cost assumptions from a third-party source (Councilôs Microfin model) 

to forecast capital costs for the marginal resource.  Fisher et al., BP-12-E-BPA-18, at 21.  Staff 

believes that municipal/PUD financing assumptions are more appropriate to determine what it 

would cost BPA to acquire the output of a capacity resource.  As noted above, BPA has a history 

of acquiring the output of resources with municipal/PUD financing with BPA-backed bonds.  

Because BPA has not made an actual capacity resource acquisition to serve PF Public loads 

during the Regional Dialogue period, BPA must project the possible future cost it may incur for 

a capacity resource acquisition.  Given there are historical examples of resource acquisitions 

made with municipal/PUD financing costs with BPA-backed bonds, this approach is reasonable 

to value future marginal resource costs.  The municipal/PUD financing option with BPA-backed 

bonds would likely be the least-cost financing option and thus the option first sought by BPA.  

Therefore, the use of the Councilôs data set with municipal/PUD financing backed by BPA 

reflects a reasonable approach as well as the preferred and first-sought method of acquiring 

additional capacity from a third party. 

 

While BPA will use a municipal/PUD approach for purposes of establishing a demand rate for 

this rate period, it is possible that circumstances could change that would no longer make it 

appropriate to use the Councilôs data or some assumption within the Councilôs model.  As stated 

by the TRM, BP-12-A-03, section 5.3.6, the identification of the appropriate resource and its 

costs ñfor each Rate Periodò used for the demand rate will be determined in each 7(i) Process, 

and the source of the data as well as the assumptions used within that data source will be 

revisited.  BPA interprets the TRM to expressly state the assurance that JP01 seeks that there is 

no precedent accorded to the BP-12 demand rate findings. 

 

JP01 argues that the demand rate ñshould fully compensate Bonneville for the cost [of] 

capacity.ò  Murphy, Oral Tr. at 227.  But compensation is not the issue in this proceeding.  BPA 

does not expect to incur new costs of capacity to serve PF Public load growth or supply Resource 

Support Services during the BP-12 rate period.  What is important in the instant case is whether 

the level of the demand rate is sufficient to induce public utilities to investigate and procure 
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resources and programs that would reduce their demand charges.  BPA believes that the 

modified Staff proposed demand rate based on the municipal/PUD financing should be sufficient 

to produce the desired effects.  Whether it is sufficient will be discussed in future rate 

proceedings. 

 

Decision 

BPA will use a municipal/PUD financing assumption with BPA-backed bonds for calculating the 

capital cost portion of the marginal resource.  The municipal/PUD financing with BPA-backed 

bonds assumption in the Councilôs Microfin model is a reasonable projection of possible future 

capacity costs BPA may incur to meet PF Public load.  In addition, it represents the preferred 

least-cost financing method to the region and the method first sought by BPA.  BPA will revisit 

the issue in the next rate case to determine if the approach used in this proceeding is still 

reasonable. 

 

Issue 2.6.3.2.2 

 

Whether BPA should assume additional costs for property taxes or in-lieu property taxes in the 

demand rate calculation. 

 

Partiesô Positions 

JP01 argues that property taxes should be fully reflected in the fixed costs of the marginal 

capacity resource and that the 1 percent upward adjustment to direct capital costs to cover ñsocial 

justice costsò embedded in the Council model will not be sufficient to cover an ongoing stream 

of in-lieu property tax payments.  JP01 Br., BP-12-B-JP01-01, at 14. 

 

JP07 and Snohomish support JP01ôs position with regard to the demand rate calculation.  JP07 

Br., BP-12-B-JP07-01, at 1; Snohomish Br., BP-12-B-SN-01, at 9. 

 

JP02 argues that property taxes should not be included in the demand rate calculation.  JP02 Br., 

BP-12-B-JP02-01, at 7; JP02 Br. Ex., BP-12-R-JP02-01, at 4. 

 

BPA Staffôs Position 

Staff uses the Councilôs Microfin model as the source for the all-in capital costs (in which direct 

capital costs are included) of an LMS-100 combustion turbine.  Fisher et al., BP-12-E-BPA-18, 

at 21.  Staff believes the Council has already accounted for in-lieu property tax costs that could 

be incurred by a public entity that is exempt from property taxes by means of a 1 percent upward 

adjustment to the direct capital costs.  Fisher et al., BP-12-E-BPA-41, at 7. 

 

Evaluation of Positions 

JP01 contends that the 1 percent upward adjustment in the direct capital costs embedded in the 

Microfin model does not fully account for the ongoing stream of property taxes.  JP01 Br., 

BP-12-B-JP01-01, at 14.  JP02, in contrast, contends BPA should not assume any additional 
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amount for property taxes.  JP02 Br., BP-12-B-JP02-01, at 7; JP02 Br. Ex., BP-12-R-JP02-01, 

at 4. 

 

The Microfin model calculates the all-in capital costs, which include a 1 percent upward 

adjustment to the direct capital costs to capture certain ñsocial justiceò costs.  Fisher et al., 

BP-12-E-BPA-41, at 7.  Payments in lieu of property taxes are considered social justice costs.  

Therefore, the Council has already included a cost provision to cover social justice costs such as 

in lieu of property tax.  Id. 

 

Given the decision to assume municipal/PUD development of the capacity resource (see 

Issue 2.6.3.2.1), it would be inappropriate to add additional costs for property taxes, because 

public entities are exempt from property taxes.  While municipal/PUD projects may be subject to 

in-lieu fees, the 1 percent upward adjustment used by the Council reasonably accounts for this 

possible cost that is often a product of plant-specific negotiations between state and local 

government entities.  As with the decision to use the municipal/PUD financing assumptions, the 

decision on property taxes may change in the future if circumstances dictate. 

 

Decision 

BPA will not include additional costs for property taxes or in-lieu property taxes in the demand 

rate calculation since the cost for property taxes is adequately accounted for in the 1 percent 

adjustment on direct capital costs. 

 

Issue 2.6.3.2.3 

 

Whether BPA should use the assumptions for fixed O&M developed by California Energy 

Commission (CEC) as opposed to the fixed O&M data from the Councilôs Sixth Power Plan to 

determine the fixed costs of the marginal resource (General Electric LMS-100 gas fired 

combustion turbine) used to establish the Tier 1 demand rate. 

 

Partiesô Positions 

Snohomish and JP01 contend that BPA should use the fixed O&M costs provided by the CEC.  

Snohomish Br., BP-12-B-SN-01, at 7-8; JP01 Br., BP-12-B-JP01-01, at 15.  Snohomish and 

JP01 state that the CEC data set is more robust because it includes multiple project data points, 

as compared to the Councilôs, which includes only one.  Snohomish Br., BP-12-B-SN-01, at 7-8; 

JP01 Br., BP-12-B-JP01-01, at 15.  These parties state that the possibility of an inconsistency 

between the Councilôs data and the CECôs does not outweigh using the larger CEC data set.  

Snohomish Br., BP-12-B-SN-01, at 8; JP01 Br., BP-12-B-JP01-01, at 15. 

 

JP07 supports JP01ôs position with regard to the demand rate calculation.  JP07 Br., BP-12-B-

JP07-01, at 1. 

 

WPAG and JP02 contend that BPA should use the Councilôs data set for O&M costs.  WPAG 

Br., BP-12-B-WG-01, at 48; JP02 Br., BP-12-B-JP02-01, at 4. 
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BPA Staffôs Position 

In the Initial Proposal, Staff uses the CECôs data set for the fixed O&M portion of the costs 

associated with the LMS-100 rather than the Councilôs data set, primarily because the CEC data 

had a larger sample size (six v. one).  Fisher et al., BP-12-E-BPA-18, at 21.  JP02 and WPAG 

argue that BPA should not mix sources of information.  Carr et al., BP-12-E-JP02-01, at 8; 

Saleba et al., BP-12-E-WG-01, at 46.  WPAG and JP02 are concerned that there might be an 

inconsistency between data sets that could lead to double counting of costs.  Carr et al., BP-12-

E-JP02-01, at 8; Saleba et al., BP-12-E-WG-01, at 46.  They also testify that the Councilôs data 

set is somehow more compatible with the TRM.  Carr et al., BP-12-E-JP02-01, at 8; Saleba 

et al., BP-12-E-WG-01, at 46. 

 

In rebuttal testimony Staff determines that there is merit to JP02 and WPAGôs request to rely on 

the Councilôs data.  Fisher and Bliven, BP-12-E-BPA-41, at 5.  Staff states that in order to avoid 

the possibility of double-counting costs or neglecting to include certain costs by mixing data 

sources, it will rely solely on the Councilôs data set.  Id. 

 

Evaluation of Positions 

In rebuttal testimony, Staff modified its Initial Proposal in favor of using the Councilôs fixed 

O&M data as opposed to the larger data set compiled by the CEC.  Fisher and Bliven, BP-12-E-

BPA-41, at 5.  The primary reason for the change was to avoid any inconsistency between the 

data sources.  Id.  Staffôs Initial Proposal uses the Councilôs data for all inputs other than the 

fixed O&M costs.  Fisher et al., BP-12-E-BPA-18, at 21.  Although Staff does not believe the 

Councilôs data set is more compatible with the TRM, as WPAG and JP02 argue, Carr et al., 

BP-12-E-JP02-01, at 8; Saleba et al., BP-12-E-WG-01, at 46, it nevertheless recognizes that the 

use of different data sets raised the potential for double-counting or neglecting to count certain 

costs.  Fisher and Bliven, BP-12-E-BPA-41, at 5. 

 

Snohomish and JP01 argue that the larger CEC data set is more robust and should be used; they 

contend that this fact outweighs the possibility of double-counting costs.  Snohomish Br., BP-12-

B-SN-01, at 7-8; JP01 Br., BP-12-B-JP01-01, at 15. 

 

Snohomish and JP01 do not identify any material problem with the Councilôs O&M data set.  

Instead, their concern is solely with the number of plants in the respective data sets.  The CEC 

set contains the data from 6 plants, while the Councilôs contains only one plant.  Fisher et al., 

BP-12-E-BPA-18, at 21.  However, the mere fact that there are more plants in the CEC data set 

is not in itself evidence that the data set better reflects the O&M costs for a plant in the Pacific 

Northwest.  The CECôs data is focused on the cost to California, whereas the Councilôs data is 

focused on the cost to the Pacific Northwest.  Neither Snohomish nor JP01 presents any evidence 

demonstrating that the CEC data better reflects the costs associated with a PNW plant.  

Additionally, the potential for double-counting of costs cannot be brushed aside as Snohomish 

and JP01 ask BPA to do.  Because the CECôs data is obtained from a variety of sources that 

assemble the data differently, there is no way of knowing for certain whether the CECôs data set 

consistently accounts for the fixed O&M costs.  The CEC specifically points out possible 
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inconsistencies with sources of information: ñConceptually, fixed O&M comprises those costs 

that occur regardless of how much the plant operates.  The costs included in this category are not 

always consistent from one assessment to anotheré.ò  JP02, BP-12-E-JP02-01, at 9-10. 

 

Given there is no evidence on the record demonstrating that there is anything wrong with the 

Councilôs data, along with the recognition that different data sources could result in double-

counting or failing to count some costs, the use of the Councilôs O&M data is reasonable.  If 

future research leads to a better understanding of the costs included in each dataset, this issue 

may be revisited.  This use of a single source of data is also consistent with Issue 2.6.3.2.4 

below, which is an issue that stems from a term (O&M) that generally encompasses all costs 

other than capital costs but is often reported in granular cost categories for informational 

purposes. 

 

Decision 

The demand rate will be based on the O&M costs of the marginal resource from the Councilôs 

Sixth Power Plan. 

 

Issue 2.6.3.2.4 

 

Whether BPA should include fixed fuel transportation and insurance costs as part of the O&M 

costs used to establish the Tier 1 demand rate. 

 

Partiesô Positions 

WPAG contends that the fixed fuel transportation and insurance costs should not be included as 

part of the O&M costs used to establish the demand rate.  WPAG Br., BP-12-B-WG-01, at 49; 

WPAG Br. Ex., BP-12-R-WG-01, at 13.  According to WPAG, the language of the TRM 

specifies that the demand rate should be based upon the ñannual fixed costs (capital and O&M) 

of the marginal capacity resource.ò  WPAG Br., BP-12-B-WG-01, at 49, citing TRM-12-A-02, 

section 5.3.6.  See also WPAG Br. Ex., BP-12-R-WG-01, at 13.  While acknowledging that in 

some contexts fixed costs include fuel transportation and insurance costs, WPAG notes that ñthe 

definition of ófixedô includes commitments or obligations that cannot be changed in the short 

term.ò  WPAG Br., BP-12-B-WG-01, at 49.  WPAG states that because fuel transportation and 

insurance can vary on even a monthly basis, they are outside the scope of fixed costs.  Id. 

 

WPAG argues that the Councilôs Sixth Power Plan does not include insurance costs as part of the 

fixed O&M cost and the fixed fuel transportation costs are properly categorized as part of the 

ñother consumablesò in the Councilôs definition of variable O&M costs.  WPAG Br. Ex., BP-12-

R-WG-01, at 15. 

 

JP02 contends that Administrator should adhere to the plain reading of the TRM when 

calculating the demand rate, which JP02 contends would not include insurance and fixed fuel 

costs.  JP02 Br., BP-12-B-JP02-01, at 7; JP02 Br. Ex., BP-12-R-JP04-01, at 5.  JP02 claims the 
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parenthetical ñ(capital & O&M)ò was meant to be an all-inclusive list.  JP02 Br., BP-12-B-

JP02-01, at 7; JP02 Br. Ex., BP-12-R-JP04-01, at 6. 

 

JP01 and Snohomish contend that fixed fuel costs and insurance should be included in the 

demand rate, since they are incurred whether or not a plant is operating.  JP01 Br., BP-12-B-

JP01-01, at 14; Snohomish Br., BP-12-B-SN-01, at 7.  JP01 states, ñStaff correctly recognizes 

that such costs are part of the ócapital and O&Mô costs identified in 5.3.6 of the TRM.ò  JP01 

Br., BP-12-B-JP01-01, at 14. 

 

JP07 supports JP01ôs position with regard to the demand rate calculation.  JP07 Br., BP-12-B-

JP07-01, at 1. 

 

BPA Staffôs Position 

The demand rate is based upon the annual fixed costs (capital and O&M) of the marginal 

capacity resource.  PRS, BP-12-E-BPA-01, at 75.  Staff includes fixed fuel and insurance costs 

in these annual fixed costs.  Id. at 76; PRS Documentation, BP-12-E-BPA-01A, at 101.  Staff 

argues that the fact that fixed fuel transportation and insurance costs can vary does not change 

the fact that they are part of the annual fixed costs of the resource.  Fisher et al., BP-12-E-

BPA-41, at 3.  Staff notes that it is not the potential for annual variability that makes a cost a 

fixed or variable cost, but rather whether it is dependent on the production or operations of the 

plant.  Id. at 4.  The fixed fuel and insurance costs are independent from the operation of the 

plant and as such are part of the annual fixed costs.  Id.  Staff does not believe including fixed 

fuel and insurance is inconsistent with the TRM.  Staff stated that it does not believe the ñ(capital 

and O&M)ò parenthetical in the TRM was meant as an exclusive list, and even if it was, fixed 

fuel and insurance are elements of O&M.  Id. at 2. 

 

Evaluation of Positions 

WPAG argues that fixed fuel transportation costs and insurance are not part of the fixed costs of 

the plantôs O&M.  WPAG Br., BP-12-B-WG-01, at 49; WPAG Br. Ex., BP-12-R-WG-01, at 15.  

While acknowledging that in some contexts fixed costs include fuel transportation and insurance 

costs, WPAG notes that ñthe definition of ófixedô includes commitments or obligations that 

cannot be changed in the short term.ò  WPAG Br., BP-12-B-WG-01, at 49.  WPAG provides no 

authority for its unique definition of a fixed cost.
19

 

 

Staff cites Blackôs Law Dictionary for a definition of a fixed cost.  Fisher and Bliven, BP-12-E-

BPA-41, at 3-4.  Blackôs defines a fixed cost as: ñA cost whose value does not fluctuate with 

changes in output or business activity; esp., overhead expenses such as rent, salaries, and 

depreciation.ò  Id. at 4, citing Blackôs Law Dictionary, 398 (9th Ed. 2009).  Given that insurance 

and fixed fuel transportation costs do not fluctuate with plant operations, they are clearly within 

the scope of this definition of fixed O&M costs.  Id.  It is not the potential for annual or monthly 

                                                 
19

   Although counsel for WPAG stated in oral argument that the source was a footnote in some economic text book, 

(Oral Tr. at 170) a review of WPAGôs brief as well as the direct testimony of Saleba et al., BP-12-E-WP-01, fails to 

provide the actual source of this definition.  This shortcoming was noted in the Draft ROD, and WPAG in its brief 

on exceptions did not provide any support for the definition. 



 

 

BP-12-A-02 

Chapter 2.0 ï Power Topics 

119 

variability that makes a cost a fixed or variable cost, but rather whether the cost is dependent on 

the production or operations of the plant.  Id.  The fixed fuel and insurance are independent from 

the operation of the plant and as such are part of the annual fixed costs.  Id. 

 

Including fixed fuel and insurance is also not inconsistent with the TRM.  The ñ(capital and 

O&M)ò parenthetical in the TRM clearly includes O&M; fixed fuel and insurance are elements 

of O&M.  Id. at 2. 

 

It should also be noted, as discussed in Issue 2.6.3.2.3 above, that WPAG and JP02 argue against 

the use of the CECôs estimate for fixed O&M due to possible overlap and double-counting of 

costs.  WPAG Br., BP-12-B-WG-01, at 48; JP02 BR., BP-12-B-JP02-01, at 4.  Also, as 

discussed in Issue 2.6.3.2.3 above, Snohomish and JP01 state that the possibility of an 

inconsistency between the Councilôs data and the CECôs data does not outweigh using the larger 

CEC data set.  Snohomish Br., BP-12-B-SN-01, at 7-8; JP01 Br., BP-12-B-JP01-01, at 15.  Both 

of these arguments are inconsistent with these partiesô respective conclusions regarding whether 

fixed O&M should include the cost of insurance and fixed fuel transportation.  WPAG and JP02 

acknowledge in one argument that reporting of O&M costs can vary by source, yet imply an 

industry-accepted definition that excludes fuel transportation and insurance in another.  Just as 

inconsistently, Snohomish and JP01 contend small possibilities of overlap of O&M definitions, 

yet agree with Staff that insurance and fuel transportation costs are encompassed under the 

umbrella of O&M but are sometimes reported separately by the Council for informational 

purposes. 

 

JP02 notes that the TRM describes fixed costs as follows: ñannual fixed costs (capital and O&M) 

of the marginal capacity resource.ò  JP02 Br., BP-12-B-JP02-01, at 7.  JP02 contends that the 

parenthetical ñ(capital & O&M)ò limits annual fixed costs used to set the demand rate to only 

those items specified in the parenthetical.  Id.; JP02 Br. Ex., BP-12-R-JP02, at 6.  Because fixed 

fuel and insurance are not specifically noted, JP02 contends they cannot be included as part of 

the annual fixed cost.  JP02 Br., BP-12-B-JP02-01, 7-8.  JP02 references section 5.4 of the TRM 

as additional support for this argument.  JP02 Br. Ex., BP-12-R-JP02-01, at 6.  JP01 and 

Snohomish, on the other hand, support Staffôs proposal and state that fixed fuel costs and 

insurance should be included in the demand rate since they are incurred whether or not a plant is 

operating.  JP01 Br., BP-12-B-JP01-01, at 14; Snohomish Br., BP-12-B-SN-01, at 7. 

 

As Staff notes in rebuttal testimony, this restrictive interpretation ignores statements made in the 

TRM ROD that state the demand charge should reflect the actual cost of the capacity.  Fisher and 

Bliven, BP-12-E-BPA-41, at 2.  The TRM ROD states: 

The price signals sent through the Demand Charge are an important aspect of the 

Regional Dialogue Policy. One of these policy goals is the promotion of regional 

electric infrastructure. RD Policy, at 5. BPA staff testified that it believes the price 

signal associated with Demand Charge will pass on to customers the actual cost 

of capacity and will encourage new resource development, as well as better 

inform customersô resource development decisions. Cherry, et al., TRM-12-E-

BPA-02, at 15. The Demand Charge also supports BPAôs second RD Policy goal 

of keeping Tier 1 Rates low and stable. RD Policy, at 6. The RD Policy states that 
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BPA will keep Tier 1 Rates low and stable by limiting the amount of energy that 

is included in the Tier 1 System Resources. However, BPA will also need to 

acquire capacity to meet its demand obligations. Unlike with energy, the TRM 

does not place a limit on the amount of additional demand placed on BPA. This 

means customers have a potentially unlimited access to capacity. Therefore, 

without the inclusion of a marginal price signal with the Demand Charge, there is 

no mechanism for collecting these added costs, thus jeopardizing the goal of low 

and stable rates. 

Id., citing TRM-12-A-01, at 76 (emphasis added).  The TRM ROD specifically states that the 

demand rate is intended to be based on the ñactual cost of capacity.ò  Id. at 3.  It does not say that 

the demand rate would be based on only those costs listed in the parenthetical of the TRM.  The 

TRM ROD explains that the purpose of the Demand Charge is to capture the entire fixed cost of 

marginal capacity and not a subset of the fixed costs.  Including fixed fuel and insurance costs in 

the demand rate calculation ensures that the entire cost of the additional capacity is reflected in 

the rate.  Id.  Failure to account fully for all of the fixed costs would erode the value of Tier 1 and 

undermine the underlying theory behind BPAôs tiered rates.  Id. 

 

With regard to JP02ôs reference to section 5.4 of the TRM, this section of the TRM addresses the 

prohibition on adding core charges beyond those specified in section 5 of the TRM.  (The core 

charges are Customer Charges, Load Shaping Charge, and Demand Charge).  Section 5.4 does 

not speak to the appropriate costs or the methodology that should be used to calculate the 

demand rate, as JP02 suggests.  Consequently, section 5.4 provides no guidance regarding 

whether it is appropriate to include fuel transportation and insurance costs in the calculation of 

the demand rate.  Section 5.4 is only relevant to the extent BPA or a party was proposing an 

additional core charge not detailed in section 5 of the TRM. 

 

JP02 and WPAG further contend that the Councilôs definition of fixed O&M does not include 

insurance costs.  JP02 Br. Ex., BP-12-R-JP04-01, at 5; WPAG Br. Ex., BP-12-R-WG-01, at 15.  

Both WPAG and JP02 point to tables in the Appendix of the Councilôs Sixth Power Plan where 

property taxes and insurance were excluded from the presentation of the fixed O&M costs.  

While the Appendix excluded insurance costs, the Councilôs Plan does not support a single 

definition of costs that should be included in fixed O&M.  The example cited by JP02 and 

WPAG is a circumstance where the Council broke out certain fixed costs to provide a more 

granular and less resource-location-dependent summary of resource costs.  Under this less-

specific resource presentation, the Council did not include insurance and property taxes in fixed 

O&M, presumably because these elements are very resource- and location-specific.  The 

decision to exclude these costs does not mean that insurance or property taxes are not part of the 

fixed O&M cost.  These are costs that are part of the fixed O&M costs of operation of the 

resource and as such should be included in the calculation of the demand rate.  Furthermore, the 

Councilôs Microfin model, which is used to calculate the demand rate, specifically included 

property tax and insurance as part of the fixed O&M costs.  Fisher et al., BP-12-E-BPA-41, at 4. 

 

WPAG also contends that the Council considers fuel transportation to be a variable O&M cost.  

WPAG Br. Ex., BP-12-R-WG-01, at 15.  WPAG arrives at this conclusion through the 

combination of the Councilôs lack of excluding it from fixed O&M and the Councilôs definition 
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of variable O&M which includes ñother consumables.ò  WPAG fails to explain why fuel 

transportation costs somehow fits within the definition of ñother consumables.ò  The Council 

does consider fuel transportation to be a fixed cost.  Fisher et al., BP-12-E-BPA-41, at 4-5.  

Specifically, ñPipeline costs include three general types of costs: capacity charges, commodity 

charges, and in-kind fuel costs.  Capacity costs are by far the largest component of the 

transportation cost, and they are considered to be fixed.ò  Sixth Power Plan, Appendix A, at 11. 

 

Furthermore, it would be a mistake to assume that the TRM intended to exclude known fixed 

costs, be it capital or O&M, from the demand rate calculation.  The fact that a particular data 

source used a particular nomenclature or chose to categorize fixed capital or O&M costs so as to 

provide more granular information behind the end result is not determinative.  It should also be 

noted that the Council often separately identifies fixed fuel costs when it categorizes fixed costs.  

This, by itself, does not imply that the Council would not consider fixed fuel a subcategory of 

fixed O&M.  Both fixed fuel and insurance costs are properly considered part of the fixed O&M 

of the resource. 

 

BPA does not need to reach to whether the JP02 claim that the parenthetical ñ(capital & O&M)ò 

was meant to be an all-inclusive list, JP02 Br., BP-12-B-JP02-01, at 7, is the appropriate 

interpretation of the TRM.  Given the instant question, the items are clearly within the intended 

meaning of O&M.  Whether the parenthetical includes or excludes other items is best determined 

based on the specific question being asked at the time future demand rates are being determined.  

While the term ñO&Mò is quite broad, BPA is not prepared to state that it is so broad that it 

would sweep any potential claim that might arise in the future. 

 

Decision 

Fixed fuel and insurance are encompassed in the definition of fixed O&M and thus are 

appropriately included in the Tier 1 demand rate calculation. 

 

Issue 2.6.3.2.5 

 

Whether BPA should include in the design of the IP rate a demand billing determinant reduction 

parallel to the Contract Demand Quantity (CDQ) found in the design of the PF Public rate. 

 

Partiesô Positions 

Port Townsend contends that the CDQ methodology should be applied to the IP rate to remove 

the adverse impacts of the higher demand rate.  Port Townsend Br., PT-12-B-PT-01, at 2.  Port 

Townsend argues that such application is necessary to ensure consistency of the IP rate with 

BPAôs statutory rate directives.  Id.  Port Townsend states that absent a consistent CDQ 

adjustment in the IP rate, Port Townsend will pay demand charges based on a billing determinant 

that is inconsistent with and higher than the wholesale rate billing determinant applicable to 

comparable COU customers.  Id. at 3. 
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BPA Staffôs Position 

In the Initial Proposal, Staff testifies that there is no need for an adjustment to the demand billing 

determinant for customers purchasing under the IP rate due to the fact that they have a flat load 

and consequently would not be exposed to any Demand Charge.  Fisher et al., BP-12-E-BPA-18, 

at 32.  Port Townsend points out that their load is not flat and that they would experience a 

demand charge that would have an annual cost of $222,823.  Muehlethaler, BP-12-E-PT-01, at 3.  

In rebuttal, Staff concedes that Port Townsend would be exposed to some demand charge but 

disputes the financial impact of the demand charge on Port Townsend.  Clark et al., BP-12-E-

BPA-38, at 9.  While Staffôs rebuttal does not support the creation of a CDQ or some other 

similar reduction in the demand billing determinant for Port Townsend, Staff modifies its 

position to a degree, characterizing its position as neutral due to the fact that it is primarily an 

issue of cost allocation among customers taking service at the IP rate.  Id. at 10. 

 

Evaluation of Positions 

Port Townsend asks for an adjustment to its demand billing determinant akin to the CDQ 

provided to Load Following customers under the TRM.  Port Townsend Br., PT-12-B-PT-01, 

at 2.  In the Initial Proposal, Staff proposes to use the same demand rates and billing determinant 

methodology for the IP rate as it proposes to use with the PF rates, except that the Initial 

Proposal does not contain any adjustment to the IP demand billing determinant as the PF rates do 

with the CDQ.  Fisher et al., BP-12-E-BPA-18, at 29-30.  In most cases, BPA has used the same 

demand rates and billing determinants for the PF, IP, and NR rates as far back as 1979, and Staff 

proposes to continue to maintain the symmetry among the three rates.  Id. at 30.  The purpose of 

the demand charge is to send a price signal to customers.  Id.  Symmetry among rate schedules is 

reasonable because capacity has the same value no matter which rate a customer is purchasing 

under.  Id.  In the Initial Proposal, Staff does not propose any CDQ-like adjustment to the IP 

demand billing determinant due primarily to an assumption that all DSIs are served at a load 

factor of approximately 100 percent, and as such no DSI would be exposed to a Demand Charge.  

Id. at 32.  Port Townsend points out that it does not have a flat load and would experience some 

demand charge.  Muehlethaler, BP-12-E-PT-01, at 2.  While there was originally some dispute 

over the magnitude of impact of the demand charge on Port Townsend, Staff and Port Townsend 

now agree that the demand charge would have some impact on Port Townsend.  Clark et al., 

BP-12-E-BPA-38, at 9; Port Townsend Br., BP-12-B-PT-01, at 2-3. 

 

While Port Townsend specifically asks for a CDQ, the CDQ is a billing element specifically 

reserved to COUs.  While BPA does not believe that it can apply the CDQ itself to Port 

Townsend, a virtually identical billing element could be developed for the IP rate schedule.  

Given the objective to maintain the symmetry of the demand charge among the various rate 

schedules (PF, IP, and NR), incorporating a CDQ-like adjustment to the demand billing 

determinant for customers purchasing under the IP rate schedule appears reasonable.  This 

adjustment to the demand billing determinant will mirror in many respects the CDQ.  However, 

BPA clarifies that if, in the future, Port Townsend is no longer a direct service industry of BPA, 

the adjustment to the demand billing determinant will not be transferable to utility service.  Any 

utility serving some or all of Port Townsendôs load that is also eligible for a CDQ will not be 

able to assume the adjustment granted Port Townsend but instead will have its CDQ calculated 
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in accordance with the terms of the TRM.  Likewise, if Port Townsend moves a portion of its 

load to a utility, any adjustment to the demand billing determinant will be modified to account 

for the change in the load.  This decision is based on the evidence included in the record for this 

rate case under the current service provided to customers purchasing under the IP rate schedule.  

Future service provided to customers purchasing under the IP rate schedule may require BPA to 

revisit this approach and its applicability. 

 

Decision 

Customers purchasing under the IP rate schedule will be eligible for an adjustment to the 

demand billing determinant similar to the CDQ granted PF customers for this rate period.  In 

the event some or all of the IP load is transferred to a utility, the utility will not be able to 

assume the adjustment, and the load still served by BPA will have the billing determinant 

adjustment modified to account for the change. 

 

2.6.4 IP Rate Development 

2.6.4.1 Introduction  

This section addresses issues raised in connection with development of the IP rate, which is 

applicable to power sales contracts of direct service industrial customers (DSIs).  The rate is 

developed pursuant to the standards articulated in section 7(c) of the Northwest Power Act.  

16 U.S.C. § 839(c)(1)ï16 U.S.C. § 839e(c)(3). 

 

One issue addressed by Alcoa in its brief is not addressed below: whether there should be a 

direct allocation of costs associated with the low density discount (LDD) and the irrigation rate 

discount (IRD) to the IP rate.  Alcoa Br., WP-12-B-AL-02, at 14-15.  This issue was raised by 

the JP04 panel in its direct testimony.  Deen et al., BP-12-E-JP04-01, at 9.  In rebuttal testimony, 

BPA Staff explained that the IP rate was subject to such an allocation indirectly because it is 

based initially on the preference rate, the rate to which those costs are allocated.  Clark et al., 

BP-12-E-BPA-38 at 3-5. 

 

On cross-examination, JP04 accepted BPAôs explanation as being an appropriate means of 

allocating such costs, stating that it had ñbeen convinced by Bonneville that the IP rate is 

receiving an allocation of [LDD and IRD] costs through the IP/PF link.ò  Cross-Ex. Tr. at 29.  

The JP04 panel characterized BPAôs methodology, described in rebuttal testimony, as an 

ñalternative method é of getting to the same result.ò  Id.  The issue has not otherwise been 

raised in briefing.  As a consequence, BPA is treating the issue as moot, and no further 

evaluation is being provided in this ROD. 
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2.6.4.2 Ratemaking Standard for Development of IP Rate Generally 

Issue 2.6.4.2.1 

 

Whether BPA is required to make a separate and independent showing that the IP rate is 

consistent with sound business principles. 

 

Partiesô Positions 

JP04 states that BPA should be required to make a separate showing that the IP rate is 

ñconsistent with sound business principles.ò  JP04 Br., BP-12-B-JP04-01, at 2; JP04 Br. Ex., 

BP-12-R-JP04-01, at 3.  Such a standard, JP04 argues, would prohibit BPA from allocating to 

the preference rate any costs connected with providing DSI service.  JP04 Br., BP-12-B-JP04-01, 

at 2-4.  JP04 contends that the Draft ROD mistakenly conflates the statutory requirement (1) to 

act in accordance with ñsound business principlesò; (2) to ensure cost recovery; and (3) to ensure 

Treasury repayment.  JP04 Br. Ex., BP-12-R-JP04-01, at 3.  JP04 argues that the ñsound business 

principlesò standard is one that must be abided by in concert with the obligation to ensure cost 

recovery and Treasury repayment.  Id.  JP04 contends that the ñsound business principlesò 

standard is therefore applicable to the way the agency implements the rate directives to 

implement the IP rate.  Id. at 6. 

 

Alcoa responds to arguments raised in PPCôs Pre-Hearing Statement.  Alcoa Br., BP-12-B-

AL-02, at 15-18.  Alcoa states that PPC suggests an impermissible ratemaking standard that 

would render the statutorily required IP rate a nullity and that statutory preference to power does 

not establish any preference as to price.  Id. 

 

In Alcoaôs brief on exceptions, it argues that the ñsound business principlesò standard cannot be 

applied uniquely to the IP rate.  Alcoa Br. Ex. BP-12-R-AL-01 at 3.  Instead, the ñsound business 

principlesò standard applies to all rates.  Id. at 4. 

 

PPCôs brief does not specifically follow up on its previous line of argument, however.  PPC Br., 

BP-12-B-PP-01.  JP04, however, does raise arguments that are similar in many respects.  JP04 

Br., BP-12-B-JP04-01, at 2-5.  Alcoaôs arguments seem equally responsive to JP04ôs position, 

and BPA is evaluating that portion of Alcoaôs brief in this subsection. 

 

BPA Staffôs Position 

Staff did not offer a position because this issue is first raised on brief as a legal issue.  However, 

Staff notes that BPA should not make a separate determination that the IP rate is consistent with 

sound business principles.  The requirement that BPAôs rates be consistent with sound business 

principles is satisfied by setting rates consistent with the statutory rate directives so as  to recover 

fully BPAôs cost and achieve a high probability that Treasury payments will be made on time 

and in full.  16 U.S.C. § 839e(a)(1); CEC, 909 F.2d 1298. 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS839E&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS839E&FindType=L
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Evaluation of Positions 

Alcoa notes that the Northwest Power Act was enacted to ñassure the Pacific Northwest of an 

adequate, efficient, economical and reliable power supply.ò  Alcoa Br., BP-12-B-AL-02, at 13, 

citing 16 U.S.C. Ä 839(2).  Alcoa states that application of a ñconsistent with sound business 

principlesò standard, as contemplated by JP04, would thwart the legislative purposes of the 

Northwest Power Act: ñAs a general threshold matter, any standard that has the effect of denying 

a statutory class of BPAôs customers (like the DSIs) access to that power supply must be viewed 

with extreme skepticism.ò  Id. at 13. 

 

In Alcoaôs brief on exceptions, it argues that the ñsound business principlesò standard cannot be 

applied uniquely to the IP rate.  Alcoa Br. Ex. BP-12-R-AL-01 at 3.  Instead, the ñsound business 

principlesò standard applies to all BPA rates.  Id. at 4. 

 

In support of its position, Alcoa states that the Northwest Power Act was carefully designed to 

allocate power to three customer classes and to achieve a balance with respect to allocation of 

costs imposed by provisions of the Act.  In this connection, Alcoa notes that, pursuant to the 

statutory requirements, ñDSIs buy power at rates above the rate applicable to the COUsò and this 

differential helps finance the residential exchange program, which provides benefits to the small 

farm and residential customers of the IOUs.  Id. at 13, citing Alcoa v. Cent. Lincoln Util. Dist., 

467 U.S. 393, 398-400.  Alcoa also notes that the residential exchange program is a money-

losing program for BPA in that it requires BPA to exchange its low-cost resources for higher-

cost resources used by the IOUs to provide service to their residential and small farm loads.  Id. 

at 14.  Alcoa concludes that ñ[t]his careful statutory balance was intended to create generally 

comparable prices between the COUs and the IOUs, and between DSIs and other industrial 

consumers in the region that purchased their power from the COUs.ò  Id. at 14, citing 16 U.S.C. 

§ 839(c)(1)(B). 

 

Alcoa also argues that application of such a standard would be in conflict with the PNGC I 

opinion, which Alcoa interprets to require that any offer of power to a DSI must be at the IP rate: 

ñIf BPA elects to provide service to the DSIs, it must provide such power at the IP rate.ò  Id. 

at 12, citing Pac. Nw. Generating Coop., et al. v. Dept. of Energy, 550 F.3d 846 (9th Cir. 2008), 

amended on denial of rehôg, 580 F.3d 792 (9th Cir. 2009) (PNGC I) and section 7 of the 

Northwest Power Act.  Alcoa also argues that application of a standard not embodied in the 

ratemaking directive would impose ñan impermissible ratemaking standard that would render the 

statutorily required IP rate a nullity.ò  Id. at 15.  Alcoa makes a number of points in support of 

this contention. 

 

First, Alcoa notes that section 7(c) of the Northwest Power Act requires that the rate applicable 

to sales to DSIs requires that it be established at a level ñwhich [BPA] determines to be equitable 

in relation to the rates charged by the [preference] customers to their industrial consumers in the 

region.ò  Id. at 15.  This provision, Alcoa argues, means that BPA is obligated, if it decides to 

offer power to a DSI, to do so at rates ñthat are roughly comparable to the rates charged by 

COUs to their industrial customers, not at the new resources rate.ò  Id.  Alcoa also maintains that 

the JP04 proposal would convert the section 7(c) IP rate directive into a nullity and therefore 

violate the Ninth Circuitôs ñrule that statutes should not be construed in a manner which robs 
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specific provisions of independent effect [and requiring the Court] to reject interpretations that 

would render a statutory provision surplusage or a nullity.ò  Id. at 16, quoting In re Cervantes, 

219 F.3d 955, 961 (9th Cir. 2000).  In this connection, Alcoa observes that, in PNGC I, the court 

considered the implications if BPA had unbridled discretion to sell power to the DSIs at market 

rates: 

BPA, if acting rationally and in accordance with its ómandate to operate with a 

business-oriented philosophyôé would never sell power to the DSIs at the IP rate.  

Why would Congress have required BPA to óestablishô a rate, specified the 

formula it would be óbased uponô, and state that óthe rate or ratesô are óapplicable 

to [DSI] customers é if the rate could not possibly apply to any sale?ô 

Id. at 17, quoting PNGC I, 580 F.3d at 813. 

 

Alcoa also argues that preference to power does not mean that preference customers have an 

absolute preference regarding the price of power.  Id. at 17.  In support of this contention, Alcoa 

notes that the Ninth Circuit has previously held that ñnothing in section 7(b)(1) precluded BPA 

from considering the costs of [FBS Replacement] resources when calculating its preference rate, 

even though BPA would not have incurred such costs absent its DSI contracts.ò  Id., citing 

Golden Northwest Aluminum v. BPA, 501 F.3d 1037, 1045-47 (9th Cir. 2007).  Alcoa also points 

to the Ninth Circuitôs rejection of the argument that preference customers were entitled ñto 

purchase not just available power, but the cheapest available power.ò  Id. at 17-18, quoting 

Central Lincoln II, 735 F.2d at 1125. 

 

JP04 argues that the IP rate is legally defective because BPA has provided no evidence in the 

record that the IP rate is, independent of all other rates, ñconsistent with sound business 

principles.ò  JP04 Br., BP-12-B-JP04-01 at 2.  In support of this contention, JP04 first discusses 

the PNGC I and II  opinions and reaches the following conclusion: ñBPA staff has put nothing on 

the record in this rate case to show that it has met the ósound business principlesô standard in 

setting the IP rate.  The agency must do so.ò  Id. at 4, citing Pac. Nw. Generating Coop, et al., 

v. Bonneville Power Admin., 580 F.3d 828 (9th Cir. 2009), amended on denial of rehôg, 596 F.3d 

1065, 1074 (9th Cir. 2010) (PNGC II).  JP04 develops the argument further by noting that: 

éBPAôs rate proposal will incur significant costs on preference customers to 

provide DSI service at the IP rate.  And, even if BPA might have met a financial 

standard for the term of the current DSI contract, staff has not provided in this rate 

case justification for a time extension to this subsidy for the full rate period.  

Therefore [sic] the IP rate in this case, [sic] is not consistent with ósound business 

principles.ô é If the Administrator cannot show on the record that the IP rate 

proposal meets this standard, he must alter the IP rate and assumptions regarding 

load to be served at that rate accordingly. 

Id. at 4. 

 

BPAôs primary obligation with regard to the IP rate is to ensure that it is developed consistent the 

section 7 rate directives contained in the Northwest Power Act  The IP rate is developed using 

sections 7(c)(1), 7(c)(2), 7(c)(3), and 7(b)(3) of the Northwest Power Act.  Section 7(c)(1)(B) 
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provides that, after July 1, 1985, the rates to DSI customers will be set ñat a level which the 

Administrator determines to be equitable in relation to the retail rates charged by the public body 

and cooperative customers to their industrial consumers in the region.ò  ñEquitable in relationò is 

defined pursuant to section 7(c)(2) as basing the DSI rate on BPAôs ñapplicable wholesale ratesò 

to its COU customers plus the ñtypical marginsò included by those customers in their retail 

industrial rates.  Section 7(c)(3) provides that the DSI rate is to be adjusted to account for the 

value of power system reserves provided through contractual rights that allow BPA to restrict 

portions of the DSI load.  This adjustment is made through a Value of Reserves credit.  

Section 7(b)(3) provides for an allocation of rate protection costs not recovered from PF Public 

rate customers by means of section 7(b)(2).  Thus, the rate for the DSIs, the IP rate, is set equal 

to the applicable wholesale rate, plus the typical margin, plus the VOR credit, subject to the DSI 

floor rate test and the outcome of the determination of PF Public rate protection. 

 

JP04 contends that the IP rate should be subject to some unspecified independent analysis of 

whether that rate conforms to a ñsound business principlesò standard.  JP04 Br. Ex., BP-12-R-

JP04-01, at 3.  JP04 argues there is no evidence in the record to support the fact that the IP rate 

meets this standard.  Id. at 4.  JP04ôs apparent basis for this is concern that DSI service will add 

costs to the PF rate.  JP04 Br., BP-12-B-JP04-01 at 4.  What JP04 is asking for is the creation of 

a new IP rate that does not financially impact the PF rate.  Increasing the IP rate to avoid placing 

any costs on the PF rate would require BPA to deviate from the 7(c) rate directives. 

 

BPA does not agree that there is any requirement for an independent analysis to determine 

whether the IP rate or any BPA rate, specifically conforms to the ñsound business principlesò 

standard.  However, even assuming arguendo that the standard did apply to the development of 

the IP rate, the IP rate meets the standard.  As noted above, BPAôs primary obligation with 

regard to the development of the IP rate is to do so consistent the statutory rate directives and in 

this proceeding BPA develops the IP rate consistent with these statutory directives.  To the extent 

BPA intentionally deviates from the rate directives in the establishment of the IP or any other 

rate, it opens itself and the rates to legal challenges.  Such an action by BPA may be viewed by 

the court as inconsistent with ñsound business principles.ò  Section 7(c) does not allow BPA to 

consider the financial impact of the IP rate on the PF rate as a separate consideration that would 

be viewed under a ñsound business principlesò test. 

 

The Ninth Circuit has also found that the responsibility of ñencouraging é the lowest possible 

rates to consumersò is not a mandate to set the lowest rates possible without regard to any other 

business or legal precept: 

Also, the statutes do not dictate that BPA always charge the lowest possible rates. 

16 U.S.C. § 838g directs that rates be set ñwith a view to encouraging é the 

lowest possible rates to consumersé.ò The words ñwith a view to encouragingò 

do not constitute a statutory command that the prices charged to consumers 

always be the lowest possible. Moreover, nearly every action by BPA has some 

arguable impact on future rates. If the strict interpretation of the ñlowest possible 

ratesò standard [were made] é the discretion that Congress vested in the 

Administrator would be eliminatedé.  In addition, the direction to charge the 

http://web2.westlaw.com/find/default.wl?tc=-1&docname=16USCAS838G&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=1000546&tf=-1&findtype=L&fn=_top&mt=Westlaw&vr=2.0&pbc=72E30FF0&ordoc=1990112203
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lowest possible rates is tempered by the addition of the clause ñconsistent with 

sound business principles.ò  16 U.S.C. § 838g. 

CEC, 909 F.2d at 1307. 

 

Moreover, as Alcoa has indicated, the Court has never held that preference customers have an 

absolute preference to price as well as supply, a tenet which seems to be at the heart of JP04ôs 

desire to subject a stand-alone business principles test to the IP rate: 

[A]n interpretation of section 5(a) allowing preference customers to exercise the 

preference after their firm power needs are met but before the firm power 

requirements of the nonpreference customers are satisfied would subject BPA to 

conflicting obligations under the Act. BPA could honor the section 5(a) 

preference only at the risk of breaching its firm power obligations to the 

nonpreference customers. See 16 U.S.C. § 839c(b), (c), (d), (f). 

PPCôs premise is that the preference entitles its members to purchase not just 

available power, but the cheapest available power. PPC bases its contention on 

language in the House Commerce Committee Report that reads: 

[S]pecific provisions incorporated in the Committee Amendment are 

designed to protect the entitlement of both existing and new preference 

customers to the full Federal base system. These provisions seek to 

protect preference as to both supply and price. 

House Report, Part I, supra, at 34 (emphasis supplied). 

That language, however, is not dispositive. The statute itself couches the 

preference in terms of ñpower sales,ò not price. See 16 U.S.C. § 839c(a). In 

addition, the section-by-section analysis of the Act states that section 5(a), the 

preference clause, must be read ñin tandem withò other provisions of the Act. 

BPA Legislative History at 84. One of those provisions is section 7(b), 16 U.S.C. 

§ 839e(b), which contains a rate ceiling for preference customers. The conclusion 

to be drawn from reading sections 5(a) and 7(b) together is that while section 5(a) 

protects the preference customersô access to power supply, section 7(b) protects 

their right to purchase power at a reasonable price. See BPA Legislative History at 

84-85. See also Western Area Power Administration, 25 FERC ¶ 61,325 (1983). 

Neither Central Lincoln I, the statutory language, nor the legislative history 

indicate that the preference was violated in this case. 

Central Lincoln II, 735 F.2d.  See City of Seattle v. Bonneville Power Administration, 813 F.2d 

1364, 1367 (9th Cir. 1987) (Northwest Power Act ñrestricts BPA only to ósound business 

principlesô in setting rates to meet its revenue requirements.ò) and Department of Water and 

Power of City of Los Angeles v. Bonneville Power Admin., 759 F.2d 684 (9th Cir. 1985) (ñhistory 

of BPAôs enabling legislation further demonstrates that Congress has repeatedly required BPA to 

operate in a manner which assures that the agency is fiscally self supportingò); see also 

16 U.S.C. § 832f (BPA rate schedules designed to recover BPA costs); H.R.Rep. No. 590, 

1964 U.S. Code Cong. & Ad. News at 3343 (statute designed to put BPA back on sound 

financial ground); 16 U.S.C. § 838g(2) (rate schedules to be based upon BPA need to recover 
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operating and capital costs); 16 U.S.C. § 839e(a)(1) (rates to be designed consistent with sound 

business principles and with need to recover BPA costs); H.R.Rep. No. 976, Part I, 

1980 U.S. Code Cong. & Ad. News at 6001 (BPA must be self supporting and must maintain 

financial independence subject to congressional oversight).  JP04ôs reliance on the Ninth 

Circuitôs opinions in PNGC I and II , by contrast, is misplaced. 

 

BPAôs foremost objection to JP04ôs use of the PNGC opinions is that those two opinions do not 

deal with ratemaking.  They deal only with the Administratorôs marketing decision, i.e., whether 

to offer a contract to the DSIs and, if so, on what terms and conditions.  This situation is 

governed by the standard that should apply in the ratemaking context, where BPAôs primary 

business objective, as discussed above, is to ensure that BPA will recover its costs of doing 

business and achieve a high probability that it will make its Treasury payments on time and in 

full.  Golden NW was a challenge to BPAôs 2002 rates where the court found that decisions to 

enter into contracts and the ratemaking determinations that may be necessary as a result of 

entering into such contracts are two separate and distinct final actions that can be reviewed 

separately by the Court: 

To the extent petitioners here seek to challenge BPAôs authority to enter into 

successor contracts with DSIs, their claim is barred by res judicata. We previously 

held in an unpublished disposition that petitionersô attempt to contest the validity 

of BPAôs power sales to its DSI customers was untimely. Blachly-Lane Elec. 

Coop. Assôn v. U.S. Depôt of Energy, 79 Fed. Appx. 975, 977 (9th Cir. 2003). 

Because ñ[p]ower sale contracts are final agency actions,ò the 90-day statute of 

limitations begins to run from the date such contracts are executed. Id.; see also 

16 U.S.C. § 839f(e)(1)(B) (providing that power sales are final agency actions 

subject to judicial review). 

Id. at 1043.  Thus, the Ninth Circuit understands that the decision to offer a DSI contract is 

separate and distinct from a decision involving how to set the rate that will be applicable to that 

contract.  The PNGC opinions say nothing that would indicate that they were reaching beyond 

the initial marketing decision to make power available to the DSIs.  If anything, PNGC I stands 

for the proposition that when BPA makes power available to DSIs, it must do so at the IP rate, 

which must be set in accordance with the statutory directive: 

We conclude that BPAôs interpretation of its governing statutes as providing 

authority to sell surplus power to the DSIs under § 839c(f) at an FPS rate without 

first offering to sell that amount of power under either § 839c(d) or § 839c(f) at a 

rate set under § 839e(c) is not reasonable. The statutory text of the [Northwest 

Power Act], the agency's own prior interpretation of the Act, and the [Actôs] 

legislative history, are all to the contrary. We therefore hold that BPA improperly 

refused to offer the aluminum DSIs energy at a rate set under § 839e(c) before 

selling them power at an FPS rate. 

PNGC I, 580 F.3d at 818.  Moreover, the court in PNGC I made clear its belief that Congress 

had established the IP rate specifically for the benefit of the DSI customers: 

[A]s already discussed, the [Northwest Power Act] requires BPA to offer its DSI 

customers firm power at the IP rate before it offers those customers an FPS rate. 
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But once a DSI refuses to buy power at the rate to which it is statutorily entitled 

(i.e., the IP rate), it has surrendered the primary benefit that the class of DSI 

customers receives under the [Act] and becomes subject to the same treatment as 

any other in-region customer seeking to purchase surplus firm power. 

Id. at 826 (emphasis added).  The court also indicated its understanding that the nature of this 

ñprimary benefit,ò as defined by Congress was that ñafter June 1985 the rate applicable to BPA 

direct service industrial customers will be based upon the retail rates applicable to industry 

served by BPA preference utility customers.ò  Id. at 815 (citing S. Rep. 96-272 at 56).  Neither 

did the court in any way suggest that it was questioning the holding in Golden NW, which (as 

Alcoa notes) held that it is permissible to include the cost of FBS replacement resources in the 

preference rate, even if those resources may ultimately be used to provide service to DSI 

customers who pay the IP rate.  Golden NW, 501 F.3d at 1045-47.  For further discussion of 

Golden NW, see the discussion of the following issue. 

 

BPA will not adopt the JP04 proposal because it is not in accord with law relevant to BPAôs 

ratemaking or with respect to the Ninth Circuitôs general approach to applying ñsound business 

principlesò language to the Administratorôs decisionmaking.  Evaluating BPAôs new 

responsibilities under the Northwest Power Act, the Ninth Circuit stated: 

BPAôs new, more typically governmental responsibilities suggest the propriety of 

even greater deference to the Administratorôs decisions. He must continue to run 

BPA like a business on a sound financial basis, enabling it to repay its debt to the 

federal treasury in a timely fashion, while discharging costly new public duties 

assumed after the Northwest Power Actôs passageé. 

[T]he ñgapò Congress left for the Administrator is how best to further BPAôs 

business interests consistent with its public mission. The statutes governing 

BPAôs operations are permeated with references to the ñsound business 

principlesò Congress desired the Administrator to use in discharging his duties. 

See 16 U.S.C. §§ 825s, 838g, 839e(a)(1). See also Department of Water & Power, 

759 F.2d at 693 (ñTo the extent that [BPAôs challenged transmission allocation 

policy] is designed to mitigate projected deficits, [it] is not only statutorily 

authorized but statutorily mandated.ò). Thus, although Congress did not prescribe 

the parameters of the Administratorôs authority, it granted BPA an unusually 

expansive mandate to operate with a business-oriented philosophy. Accordingly, 

it seems particularly wise to defer to the agencyôs actions in furthering its 

business interests, especially when the agency is responding to unprecedented 

changes in the market resulting from deregulation. é We are not to debate the 

wisdom of any BPA business decision unless that decision is so manifestly 

unreasonable as to rise to the level of being arbitrary and capricious. See, e.g., 

California Energy Commôn, 909 F.2d at 1306. 

Association of Public Agency Customers v. Bonneville Power Administration, 126 F. 3d 1158, 

1170 (9th Cir. 1996).  It cannot reasonably be argued that BPAôs decision to retain its 

longstanding historical approach to developing the IP rate consistent with the statutory directives 

is inconsistent with sound business principles or arbitrary and capricious.  Further, contrary to 
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JP04ôs assertions, the rate proceeding record is replete with evidence showing how BPA has 

conformed to that standard. 

 

Based on the statutory framework governing BPAôs ratesetting and the Ninth Circuitôs 

interpretations thereof, it is legally sufficient, and an exercise of sound business judgment, to 

ensure that BPAôs rates, in the aggregate, are designed in accordance with the statutory 

command of encouraging the lowest rates possible to consumers, consistent with sound business 

principles.  To argue otherwise insinuates that Congress placed into the Northwest Power Act the 

contradictory view that a rate established according to statutory rate directives could somehow 

be found to conflict with the sound business principles standard.  Moreover, it is legally 

permissible to allocate the costs of FBS replacement resources to the PF rate.  See Golden NW, 

501 F.3d, at 1043-1047.  Finally, the PNGC I and II  opinions do not require BPA to alter its 

method of establishing the IP rate. 

 

Decision 

BPA will not alter its fundamental ratemaking practices, and its longstanding interpretation of 

what it means to develop rates ñconsistent with sound business principles,ò by imposing a 

stand-alone ñbusiness principlesò test on the IP rate. 

 

Issue 2.6.4.2.2 

 

Whether BPA should apply an independent DSI-targeted CRAC to the IP rate in order to true up 

forecast costs to actual costs. 

 

Partiesô Positions 

WPAGôs arguments regarding the IP rate center on the fact that in this rate proceeding ñBPA 

expects the projected two-year revenues from the DSIs to be $215.5 million, and the two-year 

costs of such service to be $273.2 million.ò  WPAG Br., BP-12-B-WG-01, at 36, citing BPA 

response to NR-BPA-1.  In other words, as WPAG sees it, BPA is imposing on the preference 

customers a cost of $55.6 million that they should not have to bear.  Id.  WPAG states that 

ensuring that DSIs bear the full cost of providing them with power service is consistent with a 

number of recent BPA policy initiatives: ñBPA has implemented a policy to ensure that 

customers pay the costs that BPA incurs to provide them service, and to eliminate to the extent 

practicable cross-subsidies between customers.  The shift in power costs from the DSIs to the 

preference customers is out of step with this policy.ò  Id. 

 

WPAG also notes that ñBPA is under no legal obligation to offer the DSIs any service at all.ò  Id. 

at 36, citing PNGC I, 580 F.3d at 807, 811-812.  WPAG also recognizes that, if BPA does offer 

power to the DSIs, ñBPA is obliged to offer the DSIs service at the IP rate calculated in 

accordance with the rate directives contained in Ä 7(c) of the [Northwest Power] Act.ò  Id., citing 

PNGC I at 817-818.  WPAG argues, however, that ñthere is nothing in that section of the 

[Northwest Power] Act, nor in the PNGC decision, that prohibits BPA from including in that rate 

a cost recovery adjustment clause (ñCRACò) that would permit BPA to collect from the DSIs the 
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cost of providing them service that are not otherwise recovered from the DSIs under the IP base 

rate.ò  Id. at 37. 

 

In support of its recommendation, WPAG notes that CRACs are not unusual: ñBPA has for many 

years included CRACs in both the PF and the IP rates, which CRACs have been designed to 

trigger using a variety of financial indicia.ò  Id., citing the Power Rate Schedules, BP-12-E-

BPA-09, at 31-35; Bliven et al., BPA-12-E-BPA-11, at 20-21; Lovell et al., BP-12-E-BPA-15, 

at 51-58.  WPAG concludes by arguing that ñ[a] CRAC to recover the unrecovered costs of 

providing service (or providing a credit should such costs be lower than the IP revenues) would 

be consistent with this historical approach, and would bring the rates to the DSIs in line with 

those being charged to preference customers.ò  Id. at 37. 

 

Alcoaôs arguments are responsive to this issue, as well as the one posited by JP04, and are 

summarized in the Evaluation of Issue 2.6.4.2.1, above.  Alcoa Br., BP-12-B-AL-02, at 15-18; 

Alcoa Br. Ex. BP-12-R-AL-01 at 3. 

 

BPA Staffôs Position 

The IP rate has been set according to the formula detailed in section 7(c) of the Northwest Power 

Act.  Clark et al., BP-12-E-BPA-38, at 2-3.  Staff does not believe that the formula is based on 

principles of cost causation, as would be required by WPAGôs proposal to apply a cost causation 

CRAC to the IP rate.  Id. 

 

Evaluation of Positions 

Regarding the development of the IP rate, Staff testified as follows: 

When BPA provides service to the DSIs at the IP rate, BPA is obligated to adhere 

to the statutory rate directives set forth in section 7(c) of the Northwest Power 

Act, just as the PF rate under the TRM must adhere to section 7(b). Section 7(c)ôs 

primary directives are: 

1. the IP rate shall be established at a level that the Administrator 

determines to be equitable in relation to the retail rates charged by BPAôs 

public body and cooperative customers to their industrial customers; 

2. the IP rate shall be based upon the Administratorôs applicable wholesale 

rates to such public body and cooperative customers plus the ñtypical 

marginsò included by such customers in their industrial rates; and 

3. determining the level of the industrial margin requires BPA to take 

certain factors into consideration and directs BPA to account for the value 

of any reserves provided by the DSIs. 

Clark et al., BP-12-E-BPA-38, at 2, citing 16 U.S.C. § 839e(c).  Thus, the testimony makes clear 

that BPAôs primary obligation is to interpret and apply the applicable rate directives in the 

manner intended by Congress.  As the testimony also notes, BPA views the statutory mandate as 

essentially creating a formula rate that is not based on principles of cost causation: 



 

 

BP-12-A-02 

Chapter 2.0 ï Power Topics 

133 

As directed by section 7(c), the rate for the DSIs, the IP rate, is set equal to the 

applicable wholesale rate and then is adjusted by the typical margin, the value of 

reserves (VOR) credit, and any supplemental rate charge due to a reallocation of 

costs arising from the section 7(b)(2) rate test.  Section 7(c) defines the IP rate as 

a formula rate, not an allocated cost-based rate.  The applicable wholesale rate 

upon which the IP rate is based is the load-weighted average of the PF Public rate 

and any purchases by preference customers under the NR rate.  1986 IP-PF Rate 

Link ROD, IP-PF-86-A-02, at 6.  In this BP-12 rate proceeding, because there is 

no preference customer NR load, the IP rate is based solely on the [PF Public] 

rateé. 

Id. at 3-4.  Thus, as BPA Staff views its ratesetting responsibilities, the IP rate is set according to 

a statutory formula that is not predicated on the cost causation principles that would guide 

implementation of the DSI-targeted CRAC recommended by WPAG.  Based on this and the 

discussion below, BPA concurs with Staffôs approach to setting the IP rate. 

 

In response to WPAGôs argument, BPA believes that, in the first instance, WPAGôs reliance on 

the mere fact that an explicit statutory provision does not ñprohibitò a particular action is a 

slippery slope at best in this instance.  First, as Alcoa notes, there is an explicit rate directive that 

governs how the IP rate shall be developed.  16 U.S.C. 839e(c)(1).  Alcoa seems to argue that 

departing from those explicit commands could be considered an abuse of discretion.  That may 

or may not be the case, but it is certain that departures from such explicit provisions would be, at 

most, an exercise of the Administratorôs discretion that would require a careful examination of 

all relevant legal requirements.  Thus, Alcoaôs point cannot be totally ignored to the extent that it 

stands for the proposition that it would not be reasonable to conclude that the absence of an 

explicit authorizing statute means that explicit statutory provisions can be ignored. 

 

Alcoa argues, in this connection, that since 1985 a central tenet of the statutory scheme is that the 

rate applicable to DSI sales shall be ñequitableò in relation to the rates paid by the industrial 

customers of BPAôs preference utility customers and based on the applicable rate charged for 

their wholesale purchases from BPA, i.e., the preference rate, plus the typical margins that the 

utility may pass through to such customers minus a credit for the value of reserves provided by 

DSI customers.  Based on that standard, Alcoa brings into question whether the CRAC proposed 

by WPAG, based on principles of cost causation, would achieve the goal articulated by Congress 

that the rate be ñequitableò in relation to the rates by the industrial customers of BPAôs 

preference customers.  Alcoa, BP-12-B-AL-02, at 15; Alcoa Br. Ex, BP-12-R-AL-01, at 5. 

 

Indeed, as already described, the statute does set forth a detailed formula that could reasonably 

be seen as the specific methodology that should be followed to achieve that equitable 

relationship: 

The rate or rates applicable to direct service industrial customers shall be 

established é for the period beginning July 1, 1985, at a level which the 

Administrator determines to be equitable in relation to the retail rates charged by 

the public body and cooperative customers to their industrial consumers in the 

region. 
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16 U.S.C. §§ 839e(c)(1) and 839e(c)(1)(B) (emphasis added).  The statute further provides that 

this determination: 

shall be based upon the Administratorôs applicable wholesale rates to such public 

body and cooperative customers and the typical margins included by such public 

body and cooperative customers in their retail industrial rates but shall take into 

accountð 

the relative costs of electric capacity, energy, transmission, and related delivery 

facilities provided and other service provisions, and  

direct and indirect overhead costs 

all as related to the delivery of power to industrial customers, except that the 

Administratorôs rates during such period shall in no event be less than the rates in 

effect for the contract year ending on June 30, 1985. 

16 U.S.C. ÄÄ 839e(c)(2).  The rate directive also requires that BPA ñshall adjust such rates to 

take into account the value of power system reserves made available to the Administrator 

through his rights to interrupt or curtail service to such direct service industrial customers.ò  Id. 

 

Thus, the rate formulation describes the overall goal as achieving equity between the rates paid 

by DSIs and the rates paid by the industrial customers of BPAôs preference customers.  It then 

establishes a formula to be used in connection with achieving that goal.  The formula starts with 

the ñapplicableò preference rates and adds a typical retail margin.  In other words, the statutory 

formula is set up explicitly to result in a rate that approximates the rate that would normally be 

paid by industrial customers of BPAôs preference customers that are being served through 

preference customer access to the Federal power system.  Such customers are not targeted by the 

statute in any way that suggests they should be charged more than that amount or be subject to a 

BPA-imposed mechanism to implement principles of cost causation. 

 

While WPAG and other preference interest groups often point to PNGC I and II  as being entirely 

tilted toward preference interests at the expense of DSI service, it is significant that, as indicated 

above, the court in PNGC I required that BPA offer the IP rate when BPA exercises its authority 

to provide service to DSI customers and declared the IP rate be the ñprimary benefitò that DSI 

customers receive under the statutory framework.  PNGC I, 580 F.3d at 826.  As also noted, the 

court expressed its understanding that the nature of the rate was to create an equitable 

relationship between the rates of DSI customers and the rates paid by the industrial customers of 

BPAôs preference customers. Id. at 815.  It is reasonable to conclude that the court might well 

look askance at implementation of the CRAC proposed by WPAG, and determine that a 

mechanism such as the one proposed by WPAG would be an abuse of discretion because it 

would essentially nullify the primary benefit that Congress intended to provide the DSIs.  As 

Alcoa points out, statutory interpretations that would render a statutory provision a nullity are not 

permitted pursuant to the Ninth Circuitôs ñrule that a statute should not be construed in a manner 

which robs specific provisions of independent effect,ò requiring the Court ñto reject 

interpretations that would render a statutory provision surplusage or a nullity.ò  Alcoa Br., 

BP-12-B-AL-1, at 16, quoting In re Cervantes, 219 F.3d 955, 961 (9th Cir. 2000). 
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Additionally, it should be recognized that CRACs have more typically been  aimed at striking a 

balance by ensuring that financial risks are mitigated without exerting immediate upward 

pressure on rates.  They have not generally been intended to introduce the concept of cost 

causation targeted at a single customer class.  Instead, they have generally been designed to 

promote the fundamental ratemaking objectives of ensuring cost recovery and achieving a high 

probability of making Treasury payments in full and on time.  It is important to recognize as well 

that the IP rate has customarily been subject to such CRACs when they have been generally 

applicable to the PF rate.  Moreover,  WPAGôs concerns regarding cost recovery are simply not 

implicated where BPA has set rates, including the IP rate, to recover its costs even in the most 

adverse water conditions on record.  WPAGôs real concern is not cost recovery, but cost 

allocation. 

 

Thus, contrary to WPAGôs arguments, there simply are not any ñunrecovered costsò associated 

with DSI service.  The costs associated with DSI service are fully recovered through rates.  The 

WPAG argument is relevant only to how costs should be allocated to various rates.  Thus, 

despite the superficial appeal of WPAGôs argument that BPA has used CRACs before and 

should now target the IP rate with a cost causation CRAC, WPAGôs suggestion should be 

approached with some degree of skepticism.  In that connection, BPA does not believe it is 

reasonable to conclude, as WPAG has apparently done, that Congress intended the DSI rate to be 

a rate based on principles of cost causation or that the Ninth Circuit Court of Appeals has 

interpreted the ratemaking directive in such a manner. 

 

Instead, a fair reading of the statute indicates that the IP rate is essentially a formula rate that 

attempts to achieve an equitable balance between the rates paid by industrial customers of BPAôs 

preference customers and the rates that should be paid by DSI customers.  The Ninth Circuit has 

recognized only that the IP rate is a ñcost-basedò rate, not a ñcost causationò rate.  This is an 

appropriate view because the IP rate cannot be developed, in compliance with the statutory 

requirements, based strictly on principles of cost causation.  The reason is that the statute 

requires inclusion of costs in the IP rate that are totally unrelated to providing DSI service. 

 

The first of these requirements is inclusion of the industrial margin, a surcharge to the IP rate that 

is designed to achieve equity between two groups (industrial customers of preference utilities 

and DSIs), not to recover costs associated with providing DSI service.  16 U.S.C. § 839e(2).  The 

second is the section 7(b)(3) cost re-allocation, which imposes on DSIs costs associated with the 

Residential Exchange Program, again a cost that bears absolutely no relationship to the costs of 

providing DSI service.  In the event that a settlement of REP obligations is reached, BPA still 

contemplates allocating a portion of the costs to the IP rate.  16 U.S.C. §839e(b)(3).  Together, 

these costs result in an IP rate that is presently considerably higher than the PF rate.  To be 

specific, the IP-10 rate is on average higher than the PF Public rate by approximately 

$8.00/MWh.  The IP-12 rate exceeds the melded PF rate by about $6.05/MWh.  PRS 

Documentation, BP-12-FS-BPA-01A, Tables 2.5.7.2 and 2.5.7.3.  It would be unreasonably 

selective to target the DSIs for total recovery of costs associated with providing DSI service 

while at the same time continuing to burden the DSI rate with additional charges that have 

nothing to do with the costs of providing such service. 
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Moreover, the Ninth Circuit, as noted by Alcoa, has held that it is permissible to include the cost 

of FBS replacement resources in the preference rate, even if those resources may be used to 

provide service to DSI customers that pay the IP rate.  Golden NW, 501 F.3d at 1045-47.  It may 

be helpful to review the facts of that case and the arguments made in support of various 

contentions: 

BPA proposed to sell to the DSIs 1440 aMW of firm poweré.  BPA also 

determined that its existing power generation capabilities would be inadequate to 

supply both its DSI and other customers. BPA estimated in the Initial ROD that it 

would need to acquire approximately 1562 aMW of additional power to meet the 

needs of these customers. It explained that it would classify most of this 

additional power as ñFederal base systemò (FBS) replacementsé.  BPA 

estimated that declines in the capability of its primary FBS resources allowed it to 

purchase up to 2669 aMW of replacement FBS resourcesðñfar more than the 

amount of powerò it actually planned to acquire. 

[BPA] explained that the Northwest Power Act expressly grants BPA the 

authority to ñpurchase power to replace reductions in the capability of the FBS 

and [to] acquire power to meet its forecasted contractual obligations to all its 

customers.ò Supplemental ROD. BPA further concluded that ñthe FBS is a single 

resource pool, not a segmented resource to be divided into separately priced 

portions that serve any particular customer class.ò 

*     *     *     * 

Petitioners construe FBS resources as referring only to BPA's ñunaugmentedò 

power generation capabilities. According to petitioners, as long as preference 

customer loads do not exceed BPAôs unaugmented FBS resources, section 7(b)(1) 

requires BPA to charge its preference customers rates that recover no more than 

the cost of those resources. BPA, joined by intervenor Alcoa, counters that it is 

entitled to charge preference customers a rate that reflects the total cost of all FBS 

resources, including resources acquired to replace losses in the generation 

capabilities of BPA's primary resources. 

Id.  In Golden NW, BPA had contractual obligations to the DSIs, and other contractual 

obligations, and its rate case forecast showed that there might not be sufficient existing resources 

available to meet those obligations.  Therefore, BPA set its rates based on the assumption that it 

might be required to augment the FBS through purchases of replacement resources.  Factually, 

the situation in this rate proceeding is virtually identical.  BPA has contractual obligations for 

providing DSI service.  It has forecast a potential need to make market purchases of FBS 

replacement resources to meet those and other obligations.  The arguments presented by 

preference customer interests are virtually the same: to the extent BPA must make additional 

purchases beyond the unaugmented FBS, then the costs of those resources must be allocated to 

the DSIs.  Both the ñbusiness standardsò test proposed by JP04 and the DSI cost causation 

CRAC proposed by WPAG (discussed below) are, for all intents and purposes, designed to 

achieve this same result. 
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The Court, however, rejected such arguments: 

We conclude that BPAôs approach does not contravene the Northwest Power Act 

and related provisions. Contrary to petitionersô claim, FBS resources are not 

limited to ñunaugmentedò FBS resources. Rather, the statutory definition of FBS 

resources expressly includes ñresources acquired by [BPA] in an amount 

necessary to replace reductions in capability of [BPAôs primary resources].ò Id. 

§ 839a(10). Section 6 of the NWPA confirms BPAôs authority to acquire 

ñsufficient power é to meet [its] contractual obligations.ò Id. § 839d(a)(2); see 

also Alcoa, 467 U.S. at 384, 104 S. Ct. 2472 (noting that ñ[o]nce a contract 

between BPA and a customer is signed, é the Project Act makes clear that the 

contract is óbinding in accordance with the terms thereofô ò (quoting 

16 U.S.C. § 832d(a))). BPA took this language to mean that, once it had satisfied 

the needs of its preference customers, it could use any remaining FBS resourcesð

including FBS replacement resourcesðto supply its DSI customers. 

Once FBS replacement resources were acquired, nothing in section 7(b)(1) 

precluded BPA from considering the costs of those replacement resources when 

calculating its preference rate, even though BPA would not have incurred such 

costs absent its DSI contracts. If FBS resources include both primary and 

replacement resources, and if BPA must recover ñthe costs of that portionò of 

FBS resources needed to supply preference customer loads, then it follows that 

BPA may impose rates based on the average cost of FBS resources as a whole. 

This result is consistent with Central Lincoln Peopleôs Utility District v. Johnson, 

735 F.2d 1101 (9th Cir. 1984), which rejected the premise that preference 

customers were entitled ñto purchase not just available power, but the cheapest 

available power.ò  Id. at 1125. 

Id. at 1045-1046.  Thus, BPAôs determination that the cost of FBS replacements could be 

allocated to the PF rate was sustainable.  Of course, it was also equally true that the DSIs would 

pay some significant portion of such costs.  Since the IP rate is based on the PF rate, revenues 

from DSI sales would defray such cost to a large extent, if not totally.  The Court found further 

that this construct did not violate principles of preference, as contemplated in the statutory 

framework: 

BPAôs approach is not contrary to the general statutory preference provisions on 

which petitioners rely. Section 4 of the Bonneville Project Act, for example, 

requires that BPA ñshall at all times, in disposing of energy at said project, give 

preference and priority to public bodies and cooperatives.ò 16 U.S.C. § 832c(a). 

Similarly, section 5(a) of the [Northwest Power Act] provides that ñ[a]ll power 

sales under this chapter shall be subject at all times to the preference and priority 

provisions of the Bonneville Project Act.ò Id. § 839c(a); see also id. § 839g(c). 

We have explained that these provisions ñprotect[ ] the preference customersô 

access to power supplyò; they do not speak directly to price. See Cent. Lincoln, 

735 F.2d at 1125; see also Alcoa, 467 U.S. at 393, 104 S. Ct. 2472 (noting that 

ñthe preference system merely determines the priority of different customers 

when the Administrator receives óconflicting or competingô applications for 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984127014
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS832D&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1984107321
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1984107321
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS832C&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS839C&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984107321&ReferencePosition=1125
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powerò). There is no allegation here that BPA failed to provide the power 

necessary ñto meet the firm power loadò of its preference customers. 16 U.S.C. 

§ 839c(b)(1). 

é We agree that section 7(b) provides price benefits to preference customers in 

the form of a ñrate ceiling.ò Id. at 34. We also agree that the legislative history 

contains some indications that Congress did not intend for preference customers 

to bear the costs of acquiring FBS replacement resources. See, e.g., id. (explaining 

that ñpreference customersô cost of power from BPA will not exceed the costs 

they would have paid for power if é [they] were served from available Federal 

base system resourcesò (emphasis added)); H.R.Rep. No. 96-976, pt. 2, at 36 

(1980) U.S. Code Cong. & Admin. News 1980, pp. 6023, 6034 (stating that ñ[t]he 

lowest rates will be reserved for the normal loads é of preference utilitiesò). 

BPAôs rate determination, however, accords with the notion that preference 

customers enjoy price benefits. After all, the preference rate will always be lower 

than even the lowest possible DSI rate, which consists of the preference rate plus 

ñthe typical margins included by [preference customers] in their retail industrial 

rates.ò 16 U.S.C. § 839e(c)(2)é. We therefore hold that BPAôs decision to set a 

preference rate that reflects the cost of FBS replacement resources was based on 

a permissible construction of the [Northwest Power Act]. 

Id. at 1046-1047 (emphasis added).  Thus, the cases are clear that BPAôs current IP rate proposal 

is supported by both statutory and case law. 

 

BPA cannot reasonably conclude that Congress would have intended the result advocated by 

WPAG.  This view is particularly well-founded in light of the fact that the Ninth Circuit has held 

that it is permissible to include the cost of FBS replacement resources in the preference rate, 

even if those resources may be used to provide service to DSI customers.  Golden NW, 501 F.3d 

at 1045-1047.  This finding is further reinforced by PNGC I.  There, Alcoa argued that basing its 

sales on the FPS rate was inappropriate because DSIs were entitled to be served at a cost-based 

rate. PNGC I, 580 F.3d at 812.  The Court agreed, finding that the IP rate was the applicable 

cost-based rate, making no reference to the Golden NW finding with regard to BPAôs allocation 

of costs associated with FBS replacement resources.  Id. at 802 (stating that the IP rate is 

ñapplicable to [firm power sales] made to direct service industrial customers,ò is ñestablishedò 

pursuant to the requirements of § 839e(c), and  ñ[l]ike the PF rate, it is a cost-based rate,ò citing 

16 U.S.C § 839e(c)); see also id. at 812-818. 

 

Finally, WPAG contends that ñBPA has implemented a policy to ensure that customers pay the 

costs that BPA incurs to provide them service, and to eliminate to the extent practicable cross-

subsidies between customers.ò  WPAG Br., BP-12-B-WG-01, at 36.  WPAG posits that the 

ñshift in power costs from the DSIs to the preference customers is out of step with this policy.ò  

Id.  WPAGôs argument does not correctly portray BPAôs policies.  BPA has instituted a tiered 

rate policy that ensures that public body customers pay the incremental costs to serve their load 

growth.  But this policy does not price the entire amount of service to public body customers at 

the marginal cost of service, as WPAG argues should be done for the DSIs.  In total, the public 

body customers receive the benefits of the embedded cost of Federal system resources.  In rate 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS839C&FindType=L&ReferencePositionType=T&ReferencePosition=SP_3fed000053a85
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design, BPA sets Tier 2 rates so that they recover the costs to serve utilities that choose to place 

their Above-RHWM loads on BPA.  The same conditions do not hold for the DSIs.  While BPA 

views service to the DSIs as discretionary, this does not mean that the DSIs are incremental loads 

after service to Below-RHWM loads.  The rates to the DSIs are not tiered, in part because BPA 

is not obligated, unlike with public body customers, to meet whatever requirements the DSIs 

might choose to place on BPA.  Thus, any cost segregation of certain costs to the DSIs is not 

necessary in the manner established by the tiering of the PF rate. 

 

BPAôs final decision on this issue must be predicated on a reasonable interpretation of relevant 

statutory provisions with the additional guidance of interpretations made by the Ninth Circuit.  

The statute states that the IP rate must be equitable in relation to the rates paid by the retail 

industrial customers of BPAôs preference utility customers.  It is legitimate then to ask whether it 

would promote the kind of equitable relationship that Congress had in mind to impose on the IP 

ratepayers a targeted CRAC when there is no evidence to suggest that the industrial customers of 

preference utilities are subject to anything comparable.  Moreover, it is not reasonable to assume 

that the IP rate should be based on principles of cost causation when the rate directive requires 

inclusion of costs in the IP rate that are totally unrelated to cost causation.  Finally, Ninth Circuit 

precedent is fully in accord with the position adopted by BPA, as reflected in the Golden NW 

case, where the court explicitly countenanced including the cost of FBS replacement resources in 

the PF rate even when some of those replacements would be used to provide service to DSI 

customers. 

 

Decision 

BPA will not adopt the DSI-targeted CRAC proposed by WPAG.  The IP rate is essentially a 

formula rate that can lead to some degree of costs being allocated to the preference rate in the 

ratemaking process.  That result, however, is one of the many trade-offs embodied in the 

Northwest Power Act. 

 

2.6.4.3 Industrial Margin  

Section 7(c) of the Northwest Power Act requires that the IP rate shall include ñthe typical 

margins included by such public body and cooperative customers [i.e., those preference 

customers serving industrial loads] in their retail industrial rates.ò  16 U.S.C. Ä839e(c)(2).  The 

statute provides additional guidance, stating that this determination shall take into account 

1) the comparative size and character of the loads served, 

2) the relative costs of electric capacity, energy, transmission, and related delivery 

facilities provided and other service provisions, and 

3) direct and indirect overhead costs. 

16 U.S.C. §§ 839e(c)(2), 839e(c)(2)(A), 839e(c)(2)(B), and 839e(c)(2)(C).  Only the issue of 

whether revenue taxes should be included in the margin has been raised in the BP-12 rate 

proceeding, as it has been in a number of prior proceedings. 

 










































































































































































































































































































































































































































































































































































































































































































































































































